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Subcommittee of the  

RIGHT TO KNOW ADVISORY COMMITTEE 
Public Employee Disciplinary Records Subcommittee 

 

Thursday, November 12, 9:00am 

 
Location: Cross State Office Building, Room 214 (Hybrid Meeting) 

Public access also available through the Maine Legislature’s livestream:  

https://legislature.maine.gov/Audio/#214  

   

1. Introductions 

 

2. Overview of meeting materials  

 

3. Further ideas and discussion on how to define disciplinary action or a tiered system 

 

4. Further discussion on developing and sending a survey or outreach to stakeholders to collect 

feedback 

 

5. Recommendations and next steps 

 

6. Adjourn 
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*Please note: This document reflects only initial ideas as discussed at the October 23, 2026 meeting. 

Members noted during the October 23, 2026 meeting that these ideas were shared as a starting point for 

further discussion at the November 12, 2026 meeting. 

Public Employee Disciplinary Records Subcommittee 

 

 

Notes from October 23, 2026 Subcommittee Discussion* 

 

 

Proposal #1 for Discussion: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Proposal #2 for Discussion: 

 

 

Levels of Potential Disciplinary Conduct 

Performance and Attendance 

 

Level 1 

Repeated or Willful Policy Violations 

 

Level 2 

Misconduct that Harms Others or Harms the 

Public Trust 

Level 3 

Breach of the Public Trust, Harm to Others 

(Bodily or Emotional) 

Level 4 

Criteria to Consider 

 

Was there intent in the 

conduct or was there 

carelessness? 

 

 

 

What is the employee’s 

position? (Are they in a 

position of authority, 

specifically?) 

 

Was the allegation in any 

way substantiated or was 

this an unfounded 

complaint that might have a 

retaliatory nature 

comprised in it? 

 

The value in the public’s 

awareness of this conduct 

or allegation. 

Levels of Potential Disciplinary Conduct and Disciplinary Outcome 

Minor Conduct of low severity Requiring some type of either verbal 

counseling or coaching (nothing written) 

Level 1  

Moderate Conduct that is repeated or 

willful/repeated issues 

Includes a written reprimand or a 

performance improvement plan 

Level 2 

Severe Conduct that is a severe 

violation  

Would result in either a formal suspension or 

demotion 

Level 3 

Critical  Conduct that is critical or 

egregious  

Resulting in either immediate suspension or 

dismissal 

Level 4 
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Participant List Excerpted from the 2025 Report Prepared by the Maine State Archives and First 

Amendment Coalition 
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Public Employee Disciplinary Records Subcommittee 

Request for Written Comment 

 

Sent Friday, November 7, 2025 

Prepared by the Office of Policy and Legal Analysis 

 

Good afternoon___________, 

I am writing on behalf of the Right to Know Advisory Committee, an on-going advisory council, 

created by Public Law 2005, chapter 631, with oversight authority and responsibility for a broad range of 

activities associated with the purposes and principles underlying Maine’s Freedom of Access laws. The 

Right to Know Advisory Committee was created to serve as a resource and advisor about Maine’s 

Freedom of Access laws and may make recommendations for changes in statutes to improve public access 

to records and proceedings and to maintain the integrity of the Freedom of Access laws. Each year, the 

Committee assembles a select group of subcommittees dedicated to further examination of topics 

requested of the Advisory Committee for consideration.  

This year, the Right to Know Advisory Committee has reconvened a subcommittee dedicated to 

further exploration of issues related to public access to disciplinary records of public employees. As part 

of its work this interim, the subcommittee has asked me to contact the [name of organization] to see if you 

would be willing to share your perspective and the perspective of the public employees your organization 

serves on the following topics presented for consideration this year.  

REQUESTED PERSPECTIVE 

At the subcommittee’s November 6, 2025 meeting (recording here), members heard from a representative 

of the Maine State Police to learn about the Maine State Police’s Office of Professional Standards policy 

requiring the completion of any misconduct investigation of an employee to the point of completion, even 

if an employee who is the subject of the investigation has departed from their employment with the Maine 

State Police prior to the conclusion of the investigation (such as a resignation or a retirement). 

QUESTION 1: From the perspective of your organization and the public employees your 

organization represents, please share some thoughts about this policy. How would your organization or 

its members feel about a policy requiring the completion of any misconduct investigations of the 

employees that your organization represents even if an employee who is the subject of the investigation 

has left their position? 

QUESTION 2: From the perspective of your organization and the public employees your 

organization represents, would it be beneficial for state law to establish uniform definitions for the 

following terms: “discipline,” “suspension,” and “final agency action?” 

QUESTION 3: From the perspective of your organization and the public employees your 

organization represents, is employee misconduct best handled through credentialing regulations (e.g., a 

governing body issuing a suspension of an employee’s certification after findings of misconduct) or 

between an employee and their direct supervisor(s)? 

If your organization may be willing to provide any written comments or feedback in response to these 

questions, please submit any written comments via email to Advisory Committee staff at 

XXXX@legislature.maine.gov by Friday, November 14, 2025 at 5:00PM. If you have any questions, 

please do not hesitate to contact Advisory Committee staff via email or call 207-287-1670. 

Thank you for your time and consideration of this request. 
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Wraight.Law, LLC, 5 Moulton Street (Suite 201), Portland, ME 04101  
Tel: (207) 517 6680 (+ SMS and Fax). Email: marcus@wraight.law 

 

November 8, 2026 

By Email 
 
Representative Rachel Henderson 
Member, Judiciary Committee 
2 State House Station 
Augusta, ME 04333 
 
Dear Representative Henderson: 
 
Re RTKAC Subcommittee On Public Employee Disciplinary Records 
 
I am writing this letter for you to pass to members of the subcommittee. I have watched recordings 
of the last two meetings and feel some input based on my experience is going to be helpful for 
future discussions. 

As a criminal defense attorney who uses the Freedom of Access Act for police disciplinary records, 
I can speak about the utter chaos in implementation of the current statutes related to this issue. 
Certain terms need statutory definitions because some police departments are driving a coach and 
horses through the gap left by their absence. My interest started because it became very clear very 
quickly when I started practicing in Maine that prosecutors were simply not disclosing ANY Brady 
/ Giglio material in discovery. This is starting to improve, but slowly and often applied incorrectly. 

Firstly, member Cheryl Saniuk-Heinig is absolutely spot on about the problems of defining what 
Brady and Giglio material actually is (and is not). It does not end the discussion. That difficulty 
alone is important for the broader context of openness and retention of records for disclosure to 
know (and for a defense attorney to check) what is and is not being given in discovery in criminal 
cases. It is far more than the ‘lying liar’ narrow definition often used by prosecutors. For instance, 
a police officer who says they have never been disciplined, but been given reprimands for anything, 
makes those records potential Giglio material. This material is not defined by their contents but the 
ability to impeach on a misstatement in testimony – whatever that discipline is and for whatever 
reason. Also, Brady / Giglio  is a post-conviction standard – materiality of a verdict. In the pre-trial 
context it is impossible to know how a particular issue will play out in a trial yet to happen. 

There is also a general presumption both in statute and by the subcommittee that all police 
departments have union collective bargaining agreements. Some do not. That, in turn, relies on 
how discipline is imposed (outside of a formal arrangement of tiered discipline in a CBA) and that 
discipline is even being imposed in the first place or in the same way. 

The discussion for the last two meetings has focused on tiers of discipline – and member Judy 
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Meyer is absolutely right about the problem of that approach. The one issue inadequately addressed 
in discussion as a starting point (to then work backwards) is how tiers relate to disclosure under 
FOAA. However, as Ms. Meyers stated, not only is there potential abuse via favoritism, there is an 
underlying assumption that discipline is imposed (as Ms. Meyers outlined) and if it is that it is for 
the stated reason given in a record. As she stated, I have been told that it is common that a serious 
violation can be disguised as something else, made to appear minor, or couched in vague terms, 
like ‘conduct unbecoming.’ So, the absolute necessity for openness relates directly back to Brady 
/ Giglio material to even know that discipline was imposed and look behind what happened. A 
hidden ‘minor’ record may not be as minor as it appears. Not only that but every disciplinary action 
relates to a violation of a policy or procedure, and that alone makes it potentially useful 
impeachment material. That is also why there must be openness to all discipline for a sufficient 
period to enable disclosure. Realistically, a uniform violation or tardiness is going to have limited 
impeachment value – but it still does have value and must be public, at least for a certain period. 
The fact that something may be embarrassing is exactly why it should be public. Mistakes happen 
in any business involving people, and few people will care much about a minor infraction. But that 
is still no reason to keep it secret for all the reasons stated. We rely on the good faith of public 
actors. I hate to break it to some, but there are those who do not act in that way. The State Police is 
pretty good, as is Portland Police Department. As Judy Meyers also stated from her own experience, 
there are police departments I am aware of who have NEVER imposed discipline. Really? That 
does not pass the smell (or laugh) test. It is on the periphery where mischief resides. 

This comes to another point. As stated, defining Brady / Giglio material is difficult (hence why the 
Right to Know Advisory Committee should always err on the side of openness and broad 
disclosure). The obligation to disclose records by prosecutors remains, whether records are retained 
or not. But, legal definitions are desperately needed for what discipline is, and what constitutes 
a final record of discipline. There are constant problems I come across about these terms. This 
MUST be a focus of the RTKAC and this subcommittee because that gap is causing some 
departments to play fast and loose with their own definitions, leading to a lack of disclosure and 
openness. One police chief thinks that the failed attempted definition of financial impact is what 
constitutes discipline. There is nothing to counter that view in the law. The kind of actions taken in 
the progressive discipline process (again assuming the existence of a CBA which is not universal) 
range from termination, suspension, oral or written warnings, oral or written reprimands, and 
counseling / correcting memos. Some or all of those would, could or should, cover the definition 
of a what a ‘final record’ of discipline encompasses. Despite assertions made in the subcommittee, 
a record is made of ‘oral’ warnings and reprimands and has been released in response to my FOAA 
requests, as have memoranda. Some agencies do not regard them as such and refuse to disclose 
them. A starting point is requiring in the relevant statutes, that when a warning or reprimand is 
done, it is documented for public release, however it is categorized. These are also specific 
enumerated documents that can be put into statutes defining a public final record of discipline. 
Counseling or corrective memorandums almost always dealing with a policy, procedure, or legal 
violation are therefore potential Brady / Giglio material. Their disclosure, and disputes about 
whether they are covered, relate to a desperately-needed statutory definition of ‘discipline.’ 

So, on a broader note, the difficulty of outlining the meaning of discipline has been expressed, but 
it can be defined. The question then becomes how, in statute it should be defined for the purposes 
of FOAA. Discipline does not just mean financial loss. I certainly do not want to appear facetious, 
but a dictionary helps. According to Merriam-Webster, “discipline” is both a noun and a verb that 
variously involves “control gained by enforcing obedience or order,” “behavior in accordance with 
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rules: orderly conduct” punishment (which, in turn, can be both “loss” or “penalty” but has the 
synonyms of “chastisement” and “correction” that would include, for the purposes of disciplinary 
records, a corrective or counseling memorandum, warning, or reprimand), “a rule or system of 
rules governing conduct or activity,” “to punish or penalize as a means of enforcing obedience and 
perfecting moral character,” “to train or develop by instruction and exercise especially in self-
control,” “to bring (a group) under control,” and “to impose order upon.” In the context of 
“penalize” as used above, there are also the synonyms of “criticize” and “castigate.” All of these 
cover the list of actions currently taken by law enforcement agencies against staff in the documents 
I listed – from termination to a corrective memo and everything in between. The question then 
becomes whether they should be covered as a matter of policy and if NOT covered, why not. I 
would certainly hope the RTKAC and this subcommittee should err, as does the intent of the statute, 
on the side of disclosure. After all, we are talking ultimately (with statute) about the legislature 
holding the actions of the executive to account – and people with enormous power at that. 

It has been suggested that some kind of voluntariness arrangement should be in place over statute. 
I can assure you this does not and will not work. For criminal statutes, by way of example, the 
intent of the legislature will take second place to a prosecutor’s charging decision if a statute’s 
original purpose in charging a particular offense can be warped and shaped to fit completely 
unrelated behavior and even remotely pass a laugh test. Statutes only work when they are clear, 
unambiguous, clearly defined, and intent is made clear. There also has to be clear remedy for a 
violation, something missing from so many statutes in this state. 

In the last meeting, there was a discussion about a survey asking law enforcement agencies and 
public entities about a tiered approach to discipline (and one assumes disclosure of records). 
Heaven forbid even police unions were brought in as among those whose opinion mattered. Given 
their support for the recent narrow interpretation of discipline that failed, I think their view is clear. 
They want as many disciplinary records to be kept as far from public eyes as possible. Seek 
opinions from others, such as those involved in police accountability and criminal defense 
attorneys. Judy Meyer also speaks a lot of sense. Her industry represents what the public should 
see. 

So, in sum, please focus on legal definitions to make what already exists work as intended. If the 
subcommittee intends to go down some kind of tiered structure for record retention and public 
disclosure, bear in mind the prosecutorial obligation of discovery and the rights of criminal 
defendants to have access to it. Whatever is tiered should ultimately be about disclosure, not what 
discipline is covered by each tier. The primary focus of that discussion must also be about what 
should be public rather than getting wrapped around the axle about the definitions for each tier. 
Work out what should be disclosed and work backwards from that. Lastly, seek more opinions. 
Foxes can have strong views about henhouses – but they may not be the best opinions to seek. 

Yours truly, 
 

 
Marcus Wraight, Esq. 
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