RIGHT TO KNOW ADVISORY COMMITTEE
ENCRYPTION SUBCOMMITTEE
DRAFT AGENDA
July 16, 2012
9:00 a.m.

Room 438, State House, Augusta

Convene

1. Welcome and Introductions (Linda Pistner, Chair)

2. Presentations:
Broadcasters (Suzanne Goucher, Maine Freedom of Information Coalition)
Department of Public Safety (Lt. Colonel Ray Bessette)

3. Additional comments and discussion

4. Scheduling next meeting and agenda items

Adjourn

Right to Know Advisory Committee




PO Box 232
Augusta, Maine

Maine Freedom of Information Codlition | 04333

April 27,2012

The Honorable David Hastings, Senate Chair
The Honorable Joan Nass, House Chair
Maine Right To Know Advisory Committee

Delivered via email
Dear Senator Hastings and Representative Nass:

An issue has come to our attention, and the members of the Maine Freedom of Information
Coalition respectfully request that it be examined by the RTKAC when it reconvenes this
summer.

The Federal Communications Commission has mandated that public safety agencies and other
VHF and UHF land mobile spectrum users must migrate to narrower-bandwidth equipment by
January 1, 2013. This shift is commonly known as “narrowbanding.” In Maine, this migration,
called MSCommNet, is being managed by the state Office of Information Technology. Among
the features being touted for MSCommNet is the following: “Local Control - Each state agency
will be able to decide who can listen and speak on their talk group and can assign their own
security settings.”’

It appears that public safety and other agencies in Maine and elsewhere are taking advantage of
this “feature” by encrypting their radio transmissions?, making it impossible for anyone to “listen
in” on a conventional public-safety radio scanner. Indeed, this debate has been raging elsewhere
since before 9/11/01°, though it is relatively new to Maine.,

While we recognize that there are legitimate public safety reasons for encrypting certain radio
transmissions, such as for SWAT teams or hostage-response teams, we think a wholesale shift to

' Found at http://www.maine.gov/oit/services/radio/mscommnet/fag/MsCommNet_flyer.pdf

? For example, the Presque Isle police department has already migrated to an encrypted radio capability, with the
Presque Isle fire department soon to follow. An encrypted system is also being used by the Caribou public works
department. See http://www.mainemediaresources.com/f{j/02221201b.htm

? See, for example, “Police Scanners in the Digital Age,” written in the summer of 2001, available at

http://www rtdna.org/pages/media_items/police-scanners-in-the-digital-age181.php




encryption of public safety radio transmissions raises several important freedom of information
concerns:

> If such radio transmissions are encrypted, is it now, or will it become, illegal for members
of the public to purchase scanners capable of decrypting them?

> 1If so, does this raise a concern that it has or will become illegal for citizens to monitor
business conducted by public officials at public expense?

» What assurance will there be that the public will have access to the recordings, transcripts,
or other public records of encrypted radio transmissions?

» What public safety concerns are raised by the inability of the news media to inform the
public about breaking news or weather events that pose a risk to life or property if the
media are unable to monitor public safety radio transmissions in real time?

» Is it possible to address the need for a limited amount of encryption capability by setting
aside certain frequencies for this use, and keeping the remaining frequencies “in the
clear”?

We offer the following in order to inform your discussion:

There is no HIPAA* implication in the move to encryption. HIPAA’s health information privacy
provisions apply only to “covered entities,” which are defined in HIPAA rules’ as follows:

Covered entity means:

(1) A health plan.

(2) A health care clearinghouse.

(3) 4 health care provider who transmits any health information in electronic form in
connection with a fransaction covered by this subchapter.

Public safety agencies, such as ambulance services, thus are not covered by HIPAA’s privacy
requirements.

There is nothing in the Federal Communications Commission’s rules for the narrowbanding
migration, or in the Federal Emergency Management Agency’s grant guidance for funding for
the migration, that requires a public safety agency to encrypt its radio transmissions. In fact, the
U.S. Department of Homeland Security’s SAFECOM Program has published on its website a
document from the Public Safety Wireless Network Program, titled Security Issues Report—
Impediments and Issues on Using Encryption on Public Safety Radio Systems, which reaches
this conclusion:

The case for improved security in communications and system architecture through the use
of encryption technologies still has not been made. Expense, coupled with the concern that
less-than-ideal management resources and practices are available, remain significant
reasons why radio system managers find it prohibitive to move encryption into their
systems for consistently secured radio traffic.

* The Health Insurance Portability and Accountability Act of 1996 (HIPAA)
® 45 CFR 160.103, which can be viewed at http://www.gpo.gov/fdsys/pkg/CFR-2007-title45-vol 1 /pdf/CFR-2007-
title45-voll-sec160-103.pdf




The report is at http://tinyurl.com/cbe4wna®.

In conclusion, we feel that “security” is not a suitable reason for public officials to draw the
shade over an established source of sunshine. While many law enforcement agencies have
argued that encrypted communications will keep their personnel safer and prevent criminals from
monitoring their radio traffic, they have offered little hard evidence that those concerns outweigh
the longstanding public interest in the openness of government activities. The secrecy that
results from encrypted public safety information also impedes the public’s right to know about
matters of public concern and activities that are funded with public dollars.

We thank you for your attention to the foregoing, and for your exemplary service to the people of
Maine.

Very truly yours,

Suzanne D. Goucher
President, MFOIC

% The full link is: http://www.safecomprogram.gov/SiteCollectionDocuments/Security Issues Report%20-
%20Impediments_and_Issues_on_Using Encryption_on_Public_Safety Radio Systems.pdf




State of Maine

DEPARTMENT OF PUBLIC SAFETY
OFFICE OF THE COMMISSIONER

PauL R. LEPAGE Joun E. MORRIS
GOVERNOR COMMISSIONER
SENT VIA E-MATTL
May 31, 2012

MAINE RIGHT TO KNOW ADVISORY COMMITTEE
Attn: The Honorable David R. Hastings I1I, Senate Chair
The Honorable Joan M. Nass, House Chair

SUBJECT: LAW ENFORCEMENT AND PUBLIC SAFETY AGENCIES’ ENCRYPTED RADIO
COMMUNICATIONS MATTER

Senator Hastings, Representative Nass:

[ understand the Maine Right to Know Advisory Committee is creating a
subcommittee to examine the concern recently raised by the Maine Freedom of
Information Coalition regarding the imminent ability law enforcement and public safety
agencies will have to digitally encrypt radio communications between such agencies.

Given the mission of the Maine Department of Public Safety, as well as the serious
public safety, officer safety, and citizen privacy issues that would presumably be discussed
in relation to this matter, I am respectfully requesting that at least one person from my
department be appointed as an informal member to the Right to Know Advisory
Committee’s “Encryption Subcommittee” - this, to ensure that the multiple perspectives
our agency has on this issue may be shared as the subcommittee and full committee
consider this very important topic.

Respectfully,

JOHN E. MORRIS, COMMISSIONER
MAINE DEPARTMENT OF PUBLIC SAFETY

45 COMMERCE DRIVE, SUITE 1, 104 STATE HOUSE STATION, AUGUSTA, ME 04333-0104
TEL: (207) 626.3803 » TTY: (207) 287.3659 * FaX: (207) 287.3042




Convene

1.

Adjourn

RIGHT TO KNOW ADVISORY COMMITTEE
PUBLIC RECORDS EXCEPTIONS SUBCOMMITTEE

DRAFT AGENDA
July 16, 2012
1:00 p.m.
Room 438, State House, Augusta

Welcome and Introductions
Shenna Bellows, Chair

Existing Exceptions Remaining from 125™ Legislature

Title 22, section 8754, reporting of sentinel events

Title 22, sections 1696-D and 1696-F, related to the Community Right-to-Know Act
Title 22, section 3188, related to the Maine Managed Care Insurance Plan

Title 22, section 3192, related to the Community Health Access Program

Review of Existing Exceptions —Titles 26 through 39-A

Public Comments About Existing Public Records Exceptions
Comment period expected to begin at 2:00 pm

Scheduling future subcommittee meetings

Other?

Right to Know Advisory Committee
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Sentinel Events
RTK AC 2011 recap

Public Records Exceptions Subcommittee
September 29, 2011

54 22 MRSA §8754: sentinel events

Renee Guigard, Assistant Attorney General, engaged in a lengthy discussion with
the Subcommittee members. She explained the sentinel events reporting program and
explained the purpose of the complete confidentiality of the reports to the Sentinel Events
Team within DHHS. “Sentinel events” are serious medical errors and must be reported
by hospitals; failure to report may result in a fine of up to $10,000 imposed by DHHS.
The purpose of the reporting is to identify individual and systemic problems and to
ensure the errors do not occur again. The only situation in which the confidential
information is released is when it is determined the information indicates immediate
jeopardy, in which case the Sentinel Events Team reports to the DHHS licensing office.
The Department submits a report to the Legislature every year. DHHS is concerned that
if the reports are not kept confidential, the hospitals will not report the occurrence of
sentinel events, “near misses” or other instances which may or may not be sentinel
events.

Sentinel event information reported to DHHS is not released to anyone, including law
enforcement and family members of affected patients. Patients or their personal
representatives may be able to receive specific information from the hospitals themselves,
or from other sources. Information about the imposition of fines is not available. The
licensing function carried out by DHHS is handled by a completely different office and
there is no overlap or sharing of information (except in the case of immediate jeopardy).

Ms. Bellows was concerned that members of the public do not have information about
possibly underperforming hospitals, and information that would be useful in making
medical and economic decision is not available. Perry Antone understood both sides:
there is an accountability factor and if the information is made public, events would not
be reported; but after an investigation, there should be some information available that
helps people make medical decisions. AJ Higgins mentioned that if people had known
about the long-standing problems at Downeast Community Hospital, maybe they would
have made different medical decisions. Linda Pistner agreed that people should have
information and pointed out that the need to provide that information is addressed by the
Maine Quality Forum that is part of Dirigo Health.

The Subcommittee voted to ask the full Advisory Committee for advice on how to
proceed with the review and evaluation of the sentinel events confidentiality provisions.

November 17,2011
54 22 MRSA §8754: sentinel events

At the Subcommittee’s invitation, representatives from the Department of Health and
Human Services, Maine Hospital Association and Maine Medical Mutual Insurance
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Sentinel Events
RTK AC 2011 recap

Company provided their recommendation that the Subcommittee make no changes to
current law. Mr. Austin explained that the current law works well; without the
confidentiality provision, he believes that health care providers and professionals would
be reluctant to report sentinel events to the detriment of patients. Mr. Austin explained
that an injured patient or the patient’s attorney would have access to the underlying facts
associated with the patient’s care through their medical records and other internal
documents of a hospital as part of the legal process. Kevin Wells of the Department of
Health and Human Services agreed with Mr. Austin that the statute should not be
changed; the current law strikes the right balance between the public’s right to know and
open communication between hospitals and the department. Mr. Wells also pointed out
that not all state laws relating to medical errors have a confidentiality statute like Maine;
he believes the confidentiality provision makes the Maine law stronger.

Ms. Bellows and Mr. Brown expressed concerns that, under the current law, members of
the public may not have enough information about underperforming hospitals; patients
should have access to the best care possible.

Due to time constraints, the Subcommittee tabled the exception and asked staff to review
other states laws for the next meeting.

December 8, 2012
54 22 MRSA §8754: sentinel events

The Subcommittee continued its discussion of Title 22, section 8754 relating to sentinel
events. Staff reviewed sentinel events laws in other states and reported that, of the 27
states other than Maine that require reporting of sentinel events, 15 states make those
reports confidential. Representatives from the Maine Hospital Association and the
Department of Health and Human Services reiterated their prior recommendation that the
Subcommittee make no changes to current law. It is their belief that the current law
works well; without the confidentiality provision, health care providers and professionals
would be reluctant to report sentinel events to the detriment of patients. Ms. Pistner
reminded the Subcommittee that the provision does not deprive an individual patient
from initiating a lawsuit or from accessing their own medical records relating to the
event. Mr. Brown continued to raise his concern that, under the current law, members of
the public may not have enough information about underperforming hospitals; patients
should have access to the best care possible. AJ Higgins stated that the public should be
made aware of these events, but recognizes the need for give and take between hospitals
and the State to ensure reporting. Mr. Higgins asked whether there might be some middle
ground: could hospitals be required to annually report their sentinel events? The Maine
Hospital Association expressed some concern that individual hospital reporting may
affect an individual’s medical privacy, especially in smaller communities. Mr. Brown
suggested that the Subcommittee consider tabling the exception so further discussion can
take place.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee page 2
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The Subcommittee voted 4-0 to make no change to Title 22, section 8754 at this time and
to recommend that the Advisory Committee continue its review of the provision in 2012.

Right to Know Advisory Committee

December §, 2011

Lxception 54. The Subcommittee had discussed the complete confidentiality provided by
the statute with regard to the reporting of “sentinel events” by hospitals and other
providers to the Department of Health and Human Services. Ms. Pistner identified the
tension that exists between helping hospitals to improve and giving consumers the
information they need to make intelligent choices about which hospital to utilize. The
Subcommittee did not recommend statutory changes with the understanding that the
subject matter would be taken up again when the Subcommittee reconvenes in 2012; the
Subcommittee can then explore the balance in more depth and determine if the public’s
need for information can be satisfied without undermining the value of the Sentinel
events program.

The Advisory Committee voted 14-0 to carry over Exception 54, to continue the
discussion of Title 22, section 8754 in 2012.

GASTUDIES 2012\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Sentinel events summary.docx
(7/6/2012 2:07:00 PM)
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Public Records Exceptions Subcommittee
September 29, 2011

54 22 MRSA §8754: sentinel events

Renee Guigard, Assistant Attorney General, engaged in a lengthy discussion with
the Subcommittee members. She explained the sentinel events reporting program and
explained the purpose of the complete confidentiality of the reports to the Sentinel Events
Team within DHHS. “Sentinel events” are serious medical errors and must be reported
by hospitals; failure to report may result in a fine of up to $10,000 imposed by DHHS.
The purpose of the reporting is to identify individual and systemic problems and to
ensure the errors do not occur again. The only situation in which the confidential
information is released is when it is determined the information indicates immediate
jeopardy, in which case the Sentinel Events Team reports to the DHHS licensing office.
The Department submits a report to the Legislature every year. DHHS is concerned that
if the reports are not kept confidential, the hospitals will not report the occurrence of
sentinel events, “near misses” or other instances which may or may not be sentinel
events.

Sentinel event information reported to DHHS is not released to anyone, including law
enforcement and family members of affected patients. Patients or their personal
representatives may be able to receive specific information from the hospitals themselves,
or from other sources. Information about the imposition of fines is not available. The
licensing function carried out by DHHS is handled by a completely different office and
there is no overlap or sharing of information (except in the case of immediate jeopardy).

Ms. Bellows was concerned that members of the public do not have information about
possibly underperforming hospitals, and information that would be useful in making
medical and economic decision is not available. Perry Antone understood both sides:
there is an accountability factor and if the information is made public, events would not
be reported; but after an investigation, there should be some information available that
helps people make medical decisions. AJ Higgins mentioned that if people had known
about the long-standing problems at Downeast Community Hospital, maybe they would
have made different medical decisions. Linda Pistner agreed that people should have
information and pointed out that the need to provide that information is addressed by the
Maine Quality Forum that is part of Dirigo Health.

The Subcommittee voted to ask the full Advisory Committee for advice on how to
proceed with the review and evaluation of the sentinel events confidentiality provisions.

November 17,2011
54 22 MRSA $8754: sentinel events

At the Subcommittee’s invitation, representatives from the Department of Health and
Human Services, Maine Hospital Association and Maine Medical Mutual Insurance
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Company provided their recommendation that the Subcommittee make no changes to
current law. Mr. Austin explained that the current law works well; without the
confidentiality provision, he believes that health care providers and professionals would
be reluctant to report sentinel events to the detriment of patients. Mr. Austin explained
that an injured patient or the patient’s attorney would have access to the underlying facts
associated with the patient’s care through their medical records and other internal '
documents of a hospital as part of the legal process. Kevin Wells of the Department of
Health and Human Services agreed with Mr. Austin that the statute should not be
changed; the current law strikes the right balance between the public’s right to know and
open communication between hospitals and the department. Mr. Wells also pointed out
that not all state laws relating to medical errors have a confidentiality statute like Maine;
he believes the confidentiality provision makes the Maine law stronger.

Ms. Bellows and Mr. Brown expressed concerns that, under the current law, members of
the public may not have enough information about underperforming hospitals; patients
should have access to the best care possible.

Due to time constraints, the Subcommittee tabled the exception and asked staff to review
other states laws for the next meeting.

December 8, 2012
54 22 MRSA §8754: sentinel events

The Subcommittee continued its discussion of Title 22, section 8754 relating to sentinel
events. Staff reviewed sentinel events laws in other states and reported that, of the 27
states other than Maine that require reporting of sentinel events, 15 states make those
reports confidential. Representatives from the Maine Hospital Association and the
Department of Health and Human Services reiterated their prior recommendation that the
Subcommittee make no changes to current law. It is their belief that the current law
works well; without the confidentiality provision, health care providers and professionals
would be reluctant to report sentinel events to the detriment of patients. Ms. Pistner
reminded the Subcommittee that the provision does not deprive an individual patient
from initiating a lawsuit or from accessing their own medical records relating to the
event. Mr. Brown continued to raise his concern that, under the current law, members of
the public may not have enough information about underperforming hospitals; patients
should have access to the best care possible. AJ Higgins stated that the public should be
made aware of these events, but recognizes the need for give and take between hospitals
and the State to ensure reporting. Mr. Higgins asked whether there might be some middle
ground: could hospitals be required to annually report their sentinel events? The Maine
Hospital Association expressed some concern that individual hospital reporting may
affect an individual’s medical privacy, especially in smaller communities. Mr. Brown
suggested that the Subcommittee consider tabling the exception so further discussion can
take place.
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The Subcommittee voted 4-0 to make no change to Title 22, section 8754 at this time and
to recommend that the Advisory Committee continue its review of the provision in 2012.

Right to Know Advisory Committee

December 8, 2011

Exception 54. The Subcommittee had discussed the complete confidentiality provided by
the statute with regard to the reporting of “sentinel events” by hospitals and other
providers to the Department of Health and Human Services. Ms. Pistner identified the
tension that exists between helping hospitals to improve and giving consumers the
information they need to make intelligent choices about which hospital to utilize. The
Subcommittee did not recommend statutory changes with the understanding that the
subject matter would be taken up again when the Subcommittee reconvenes in 2012; the
Subcommittee can then explore the balance in more depth and determine if the public’s
need for information can be satisfied without undermining the value of the Sentinel
events program.

The Advisory Committee voted 14-0 to carry over Exception 54, to continue the
discussion of Title 22, section 8754 in 2012.
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*47914 22 M.R.S.A. § 8754

MAINE REVISED STATUTES ANNOTATED
TITLE 22. HEALTH AND WELFARE
SUBTITLE 6. FACILITIES FOR CHILDREN AND ADULTS
CHAPTER 1684. SENTINEL EVENTS REPORTING

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 8754. Division duties

The division has the following duties under this chapter.

1. Initial review; other action. Upon receipt of a notification or report of a sentinel event, the division
shall complete an initial review and may take such other action as the division determines to be appropriate
under applicable rules and within the jurisdiction of the division. Upon receipt of a notification or report of a
suspected sentinel event the division shall determine whether the event constitutes a sentinel event and
complete an initial review and may take such other action as the division determines to be appropriate under
applicable rules and within the jurisdiction of the division. The division may conduct on-site reviews of
medical records and may retain the services of consultants when necessary to the division.

A. The division may conduct on-site visits to health care facilities to determine compliance with
this chapter.

B. Division personnel responsible for sentinel event oversight shall report to the division's
licensing section only incidences of immediate jeopardy and each condition of participation in
the federal Medicare program related to the immediate jeopardy for which the provider is out of
compliance.

2. Procedures.  The division shall adopt procedures for the reporting, reviewing and handling of
information regarding sentinel events. The procedures must provide for electronic submission of notifications
and reports.

3. Confidentiality. Notifications and reports filed pursuant to this chapter and all information collected
or developed as a result of the filing and proceedings pertaining to the filing, regardless of format, are
confidential and privileged information.

A. Privileged and confidential information under this subsection is not:
(1) Subject to public access under Title 1, chapter 13, except for data developed
from the reports that do not identify or permit identification of the health care
facility;

*47915 (2) Subject to discovery, subpoena or other means of legal compulsion
for its release to any person or entity; or

(3) Admissible as evidence in any civil, criminal, judicial or administrative
proceeding.

© 2012 Thomson Reuters. No claim to original U.S. Govt. works.
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B. The transfer of any information to which this chapter applies by a health care facility to the
division or to a national organization that accredits health care facilities may not be treated as a
waiver of any privilege or protection established under this chapter or other laws of this State.

C. The division shall take appropriate measures to protect the security of any information to
which this chapter applies.

D. This section may not be construed to limit other privileges that are available under federal
law or other laws of this State that provide for greater peer review or confidentiality protections
than the peer review and confidentiality protections provided for in this subsection.

E. For the purposes of this subsection, "privileged and confidential information" does not
include:

(1) Any final administrative action;

(2) Information independently received pursuant to a 3rd-party complaint
investigation conducted pursuant to department rules; or

(3) Information designated as confidential under rules and laws of this State.
This subsection does not affect the obligations of the department relating to federal law.

4. Report. The division shall submit an annual report by February 1st each year to the Legislature,
health care facilities and the public that includes summary data of the number and types of sentinel events of
the prior calendar year by type of health care facility, rates of change and other analyses and an outline of
areas to be addressed for the upcoming year.

CREDIT(S)
2001, c. 678, § 1, eff. May 1, 2003; 2009, c. 358, §5 4 to 6.
<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

2009 Legislation
Laws 2009, ¢. 358, § 4, rewrote subsec. 1, which formerly read:

%47916 "1. Initial review; other action. Upon receipt of a notification or report of a sentinel event, the division shall
complete an initial review and may take such other action as the division determines to be appropriate under applicable rules and
within the jurisdiction of the division. The division may conduct on-site reviews of medical records and may retain the services of
consultants when necessary to the division."

Laws 2009, c. 358, § 5, in subsec. 3, in the introductory paragraph, deleted "of sentinel events" preceding "filed pursuant”.
Laws 2009, ¢. 358, § 6, rewrote subsec. 4, which formerly read:

"4, Report. The division shall develop an annual report to the Legislature, health care facilities and the public that includes
summary data of the number and types of sentinel events of the prior calendar year by type of health care facility, rates of change and
other analyses and an outline of areas to be addressed for the upcoming year. The report must be submitted by February 1st each

e,
© 2012 Thomson Reuters. No claim to original U.S. Govt. works. J
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11 State House Station

Augusta, ME 04333-0011

For further information please contact:

Joseph Katchick, RN
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Executive Summary

In 2002 Maine enacted Public Law 2001, Chapter 678 establishing a mandatory sentinel event
reporting system. Since 2004 Maine Hospitals, Ambulatory Surgical Centers, End-Stage Renal
Disease Facilities/Units, and Intermediate Care Facilities for Persons with Mental Retardation
have been required to report whenever a serious, unexpected and preventable event, or medical
error, known as a Sentinel Event, occurs. These events include unanticipated patient deaths,
falls with significant injury, serious medication errors, patient suicide, surgery on the wrong
body part, or an error resulting in a major loss of function. In 2011, 163 such cases were reported
to the Maine Division of Licensing and Regulatory Services. The law further requires an annual
report to the Legislature and public.

The number of cases reported, in and of itself, is not the most important information to focus on
in this report. Itis the lessons that are learned and the changes that are made as a result of these
events that result in a safer environment for future patients.

In 2009 the statute requiring sentinel event reporting was amended to include new reporting
requirements. Highlights of those changes include adoption of the National Quality Forum list
of Serious Reportable Events and enhancements to the sentinel event definition to reduce
ambiguity. Additionally, facilities are required to have standardized processes for the detection
and reporting of all sentinel events.

In 2011 the most prevalent type of event reported was unanticipated death. Major loss of
function and pressure ulcers came in as the second most reported event. Falls remain a high
frequency event followed by retained foreign objects.

Every facility is required to conduct an in-depth analysis after every sentinel event. The facility
gathers a Root Cause Analysis team and launches a review of why the event occurred, and what
steps will be undertaken to prevent a recurrence. The Sentinel Event Team and facility staff will
share findings to stimulate discussion in an effort to identify opportunities for system
improvements. The final report is sent to the Division within 45 days of discovery of the
sentinel event. The Sentinel Event Team analyzes all events for statewide trends and features.
Results are then shared in the Sentinel Event Annual Report.

The Maine program has been enriched by our active participation in the National Quality
Forum (NQF) and the Agency for Healthcare Research and Quality (AHRQ). The NQF and the
AHRQ bring together the 27 states, including the District of Columbia, with mandatory sentinel
event reporting requirements to collaborate in a national dialogue on priorities and goals to
improve patient safety by preventing adverse events in healthcare.
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Background

This report is submitted in accordance with Maine law (22 M.R.S.A. §§8751-8756) which
requires the Division of Licensing and Regulatory Services (the Division) to annually report to
the Legislature, health care facilities and the public on the aggregate number and type of
sentinel events for the prior calendar year, rates of change, causative factors, and activities to
strengthen patient safety in Maine. This report is designed to:
* Build awareness of Maine’s sentinel event reporting requirements and the
follow-up process used by facilities and the State when events occur;
* Provide aggregate information on the number and nature of sentinel events
reported;
o Identify patterns and make recommendations to improve the quality and safety
of patient care; and
* Describe efforts to address under-reporting and enhance the role of sentinel
event reporting in improving patient safety.

Definition of Sentinel Event

Sentinel events are outcomes determined to be unrelated to the natural course of the patient’s
illness or underlying condition, or proper treatment of that illness or underlying condition. The
law further characterizes sentinel events as:
e Unanticipated death;
¢ A major permanent loss of function that is not present when the patient is
admitted to the health-care facility;
» Surgery on the wrong patient or wrong body part;
¢ Hemolytic transfusion reaction involving administration of blood or blood
products having blood group incompatibilities;
e Patient suicide, or attempted suicide resulting in serious disability;
e Infant abduction or discharge to the wrong family;
e Rape of a patient
¢ Unintended retention of a foreign object;
e Patient death or serious disability associated with a fall; or
¢ Death or significant injury of a patient or a staff member resulting from a
physical assault

In 2010 the entire list of the National Quality Forum (NQF) Serious Reportable List was
formally adopted as part of the statutory changes. NQF serious events are structured around six

categories: surgical, product or device, patient protection, care management, environmental and
potential criminal.
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National Quality Forum

The National Quality Forum (NQF) is a national, consensus-driven private-public partnership
aimed at developing common approaches to identification of events that are serious in nature
and have been determined to be largely preventable. (National Quality Forum, 2002)!
Sometimes referred to as “never events,” the NQF list increasingly has become the basis for
states’ mandatory reporting system. (Rosenthal, 2007)? The list of NQF serious events is
intended to capture events that are clearly identifiable and measurable, largely preventable, and
of interest to the public and other stakeholders. Comparability of definitions enhances clarity
about what must be reported and provides benchmarks for comparing experiences across
states.

Reporting Requirements

Facilities must notify the Division within one business day of discovering an event. Through a
confidential telephone exchange of information, the Sentinel Event Team determines whether
the incident conforms to the statutory definition of a sentinel event. Upon confirmation that the
event must be reported, the facility is required to submit a brief description of the incident via a
restricted fax to the Division. A facility that knowingly violates any provision of the
requirements is subject to a civil penalty.

Within 45 days of discovering a reportable event, the facility is required to share a written
report with the State and the facility’s quality improvement committee describing key elements
of the event, the circumstances surrounding its occurrence, the actions taken or proposed to
prevent its recurrence, methods for communicating the event, and planned risk reduction
actions.

The Sentinel Event Team may conduct an onsite review at each facility reporting a sentinel
event to assess the incident and to ensure that all relevant factors are considered in the
development of an action plan. The on-site review occurs shortly after the incident is first
reported so that findings can be incorporated into the facility’s action plan. The facility’s Chief
Executive Officer (CEO) is briefed during this time by the Sentinel Event Team to assure his/her
active engagement in understanding factors leading to the event and plans for mitigating its
recurrence. The entire medical record of the patient is reviewed during the site visit to identify
contributing factors that may have gone unnoticed and have affected the outcome before,
during and after an event. This process provides an independent assessment that augments the
facility’s own internal review of the incident.

! National Quality Forum. (2002). Serious reportable events in healthcare: A consensus report. Washington, DC: The National
Quality Forum.

2 Rosenthal, J. & Takach, M. (December 2007). 2007 guide to state adverse event reporting systems. (State Health Policy Survey
Report, Vol. 1, No. 1). Portland, ME: National Academy for State Health Policy.
http://www.nashp.org/Files/shpsurveyreport_adverse2007.pdf
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Throughout their review of a sentinel event, the Sentinel Event Team studies relevant standards
of care and evidence-based research to help inform their review of the facility’s response to an
event. Depending on the nature of the event, content experts may also be consulted to expand
understanding of the possible system failures or other factors that may have contributed to a
sentinel event.

Upon receipt of the facility’s full written report, the Sentinel Event Team confirms that direct
causal factors have been examined by the facility and that corrective actions are appropriate,
comprehensive, and implemented. If the report is accepted, a letter attesting to that fact is sent
to the facility’s CEO. Should more information be required, a letter requesting specific details is
sent to the Risk Manager with a copy to the CEO. When this report is complete, a final approval
letter is sent to the facility. Should it be necessary, the Sentinel Event Team may return to the
facility to follow-up on the implementation of the action plan. A flow chart diagramming the
sentinel event case review process can be found in Appendix A.

Information collected on sentinel events and their reviews are entered into a confidential

database. This database is the primary source for identifying and generating aggregate statistics
and trends through the Annual Report.

Confidentiality Provisions

By law, all sentinel event information submitted to the Division is considered privileged and
confidential. No information about facilities or providers is discoverable or made public. A firewall
is maintained between the sentinel event program and the survey unit that regulates facility
licensing within the State. The Sentinel Event Team is responsible for reviewing the initial reported
event, conducting on-site reviews, ensuring that all contributing factors to an event are identified,
and that action plans are appropriate and implemented. The Sentinel Event Team is permitted to
share information with the licensing team if it determines that a sentinel event represents
immediate jeopardy to the public. The information shared is limited to the Conditions of
Participation for the Medicare and Medicaid certification program that was impacted by the event.
This ensures that the immediate jeopardy can be investigated and separate and public corrections
be made to avoid harm to the public.
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Sentinel Events Historically Reported

A total of 505 sentinel events have been reported to the Division since the initiation of the
program in 2004. Following focused efforts to ensure that all facilities had a heightened
awareness and full understanding of the reporting requirements, reporting began to increase in
2008 through 2011.

In 2010, a dramatic increase in sentinel event reporting occurred and continued through 2011.
This spike in reports reflects a greater appreciation of the requirements and changes in the
statutory requirements. There is also a growing awareness of the benefit of increased
transparency with an emphasis on establishing a ‘blame free” culture and a focus on systems
improvements and reduction of the likelihood of a recurrence.

Table 1. Sentinel Events Reported, by Year, 2007-2011
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Sentinel events reported during the period from 2004-2006 averaged approximately

25 sentinel events annually.
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Table 2. Sentinel Events Reported, by Category, 2007-2011
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2007 2008 2009 2010 2011

Assault 0 0 0 2
Fall/Injury* 0 (0] 0 23
Hemolytic Transfusion Reaction 0 0 1 0
Major Loss of Function 2 7 9 21 24
Pressure Ulcers*® 0 0 1 33 24
Retained Foreign Objects* 0 0 0 16
Sexual Assault 0 1 0

Suicide/Attempted Suicide 0 1 1 11
Unanticipated Death 20 31 25 60 61
Unanticipated Transfer 0

Wrong Site Surgery 6 3 7 6 2

*New reporting requirements in 2010
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During the 8 years of reporting sentinel events, hospitals have steadily increased participation
in the program. By 2006, only 61% of all Maine hospitals had reported a sentinel event. By the
end of 2010, 100% of the 41 acute care hospitals in Maine had reported at least one sentinel

event. In 2011, there was a slight decline in the number of reporting facilities.

Table 3. Reporting versus Non-Reporting Hospitals, 2007-2011

2007 2008 2009 2010 2011
No. Yo No. % No. % No. % No. %
Reporting Hospitals 32 78% 33 80% 38 93% 41 100% | 37 90%
Non-reporting Hospitals 9 22% 8 20% 3 7% 0 0% 4 10%
Total 41 100% 41 100% 41 100% 41 100% 41 100%
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Sentinel Events Reported in 2011

NUMBER OF SENTINEL EVENTS REPORTED IN 2011

There were 163 sentinel events reported in 2011. This is a slight increase over the 150 reported
events in 2010.

CATEGORY OF SENTINEL EVENTS

Table 4 indicates sentinel events by category in 2011. Unanticipated deaths were reported in the
majority of cases at 61 (37%). Pressure ulcers and major loss of function were the second leading
events at 24 (15%) each.

Table 4. Sentinel Events Reported, by Category of Event, 2011
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Pressure Ulcars
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d Suicide Sexual Assault Retained Foreign
2% 1% Objects
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TYPE OF FACILITIES REPORTING SENTINEL EVENTS IN 2011

In 2011, general hospitals represented 72.7% of the facilities that reported to the sentinel event
program. Critical Access Hospitals accounted for 19.0 % and Psychiatric hospitals represented
6.1%, while ESRD (dialysis) facilities, Ambulatory Surgical Centers and ICF/MR facilities
reported 1.2% of cases.

Table 5. Sentinel Events Reported, by Facility Type, 2011

Psychiatic
Critical Hospital Other
Accass 6% 1% General
Hospital Hospital
19% N : 74%
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REPORTING VERSUS NON-REPORTING HOSPITALS, 2011

As illustrated below, 90% of the 41 hospitals had reported a sentinel event to the Division for

review in 2011.

Table 6. Reporting versus Non-Reporting Hospitals, 2011

Non Reporting
Hospitals {4}

Reporting
Hospitals (37}
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Conclusion

Maine’s sentinel event reporting system focuses on identifying and deterring serious,
preventable incidents. Mandatory reporting is the primary tool for the State to hold facilities
accountable for disclosing that an event has occurred and that appropriate action has been
taken to remedy the situation. The system was designed to learn from mistakes, not punish
individual practitioners or providers.

However, findings indicate that there is serious under-reporting in Maine.

To be effective, the system requires the participation of all hospitals and other reporting entities.

Only by understanding the full scope of the problem can strategies be developed to improve
patient safety throughout the State.
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Program Goals for 2012

During 2012, the sentinel events program will work closely with hospitals and others to
strengthen the reliability of reporting. To achieve this, the sentinel events program will do the
following:

e Continue to utilize data from Maine’s all-payer database to augment a review of events
being reported.

e  Work with the Maine Health Data Organization, the Maine Quality Forum and Maine
hospitals to develop the analytical tools to identify reportable events that can reliably be
detected through administrative data.

» Continue to perform on-site visits with hospitals and other facilities. This may include a
review of documents to determine compliance with the Rules Governing the Reporting
of Sentinel Events.

e Continue to assess the adequacy of a facility’s internal systems for detecting and
reporting events.

e Continue to analyze complaint data to determine if a situation reported as a complaint is
a reportable sentinel event.

To achieve its goals, the Sentinel Events Program will continue to maintain ongoing
communications with Maine hospitals, other licensed facilities and stakeholders regarding
reporting requirements and lessons that can be learned to prevent events from being repeated.
The Sentinel Events Program is committed to maintaining a non-punitive environment that
allows for a collaborative approach for identifying serious adverse events and working toward
joint solutions for reducing their occurrence.

The predominant goal of the Sentinel Events Program is to have a reporting system that helps
facilitate the improvement of quality health care for all Maine’s citizens.
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Appendix A

State of Maine
Department of Health and Human Services
Division of Licensing and Regulatory Services

Sentinel Event Process Flow

Sentinel Event discovered by facility

v

Is this event reportable to the State of Maine? l

No Yes Maybe ‘

Notify DHHS within 1 business day of event discovery.

Follow internal PI
process and policy

Sentinel Event Hot Line:
287-5813
Secure Fax 287-3251 (call prior to sending fax)

- v

At time of reporting, an appointment is set up with
SE staff for medical record review

'

Whritten RCA due to SE Team within 45
days from date of reported event

;

Yes < Is RCA report accepted? » No
Request for additional information [
Acceptance letter from SE Team B
i Requested information due 2 weeks from
receipt of request
Implement Risk Approval or approval
Reduction actions with < with recommendation i
associated measures letter from SE Team
Resubmission with revisions to RCA

v J !

Monitored by Yes < Is RCA Approved?
facility Pt process
and to Governing ¢
Body
No

The Maine Sentinel Event Annual Report CY 2011 - 16




Non-Discrimination Notice

The Department of Health and Human Services (DHHS) does not discriminate on the
basis of disability, race, color, creed, gender, sexual orientation, age, or national origin,
in admission to, access to, or operations of its programs, services, or activities, or its
hiring or employment practices. This notice is provided as required by Title II of the
Americans with Disabilities Act of 1990 and in accordance with the Civil Rights Act of
1964 as amended, Section 504 of the Rehabilitation Act of 1973, as amended, the Age
Discrimination Act of 1975, Title IX of the Education Amendments of 1972, the Maine
Human Rights Act and Executive Order Regarding State of Maine Contracts for
Services. Questions, concerns, complaints or requests for additional information
regarding the ADA may be forwarded to the DHHS ADA Compliance/EEO
Coordinators, #11 State House Station, Augusta, Maine 04333, 207-287-4289 (V), or 287-
3488 (V)1-888-577-6690 (TTY). Individuals who need auxiliary aids for effective
communication in program and services of DHHS are invited to make their needs and
preferences known to one of the ADA Compliance/EEO Coordinators. This notice is
available in alternate formats, upon request.
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ONE HUNDRED AND TWENTY-FIFTH LEGISLATURE
COMMITTEE ON HEALTH AND HUMAN SERVICES

January 25, 2012

Senator David R. Hastings, 111, Chair
Right to Know Advisory Committee
13 State House Station

Augusta, ME 04333

Re: Questions referred to the Health and Human Services Commuttee from the work of the Public Records

Exceptions Subcommittee

Dear Senator Hastings:

The Health and Human Services Committee has considered three questions referred by the Right to Know
Advisory Committee resulting from the work of the Public Records Exceptions Subcommittee. The HHS

Committee has voted on all three questions and reports the following:

1. With regard to the Community-Right-to-Know Act, Title 22, sections 1696-D and 1696-F, the HHS
Committee defers to the expertise and broader knowledge of the Environment and Natural Resources

Committee.

2. With regard to the Maine Managed Care Insurance Plan, Title 22, section 3188, and the Community
Health Access Program, Title 22, section 3192, the HHS Committee recomumends that both sections be

repealed in their entirety.

3. Withregard to the Attorney General maintaining lists of licensed and unlicensed tobacco retailers
pursuant to Title 22, section 1555-D, subsection 1, the HHS Committee recommends that subsection 1 be

repealed.

Thank you for requesting the recommendations of the HHS Committee.

Sincerely,

C: M[é/ f/é/( Cﬁf( A C/(és

ot T,

Sen. Earle L. McCormick L Rep Meredith N. Strang Burgess

Senate Chair House Chair

¢:  Members, Health and Human Services Committee
Sen. Thomas B. Saviello, Senate Chair, ENR Committee
Rep. James M. Hamper, House Chair, ENR Committee
Peggy Reinsch, OPLA
Colleen McCarthy Reid, OPLA

GACOMMITTEES\HUMMCORRESP Jetters 2012\RTKAC letter 1-24.docx
100 STATE HOUSE STATION, AUGUSTA, MAINE 04333-0100

TELEPHONE 207-287-1317
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*44287 22 M.R.S.A. § 1696-D

MAINE REVISED STATUTES ANNOTATED
TITLE 22. HEALTH AND WELFARE
SUBTITLE 2. HEALTH
PART 3. PUBLIC HEALTH
CHAPTER 271. HEALTH PROGRAMS
SUBCHAPTER 2. COMMUNITY HEALTH INVESTIGATION AND
INFORMATION

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 1696-D. Response to requests

When requested under this subchapter, the director shall provide, at a minimum, the identity of
chemical substances in use or present at a specific location, unless the substance is a trade secret. For
purposes of this section, "trade secret” means any confidential formula, pattern, process, device, information
or compilation of information, including chemical name, that is used in any employer's business that gives the
employer an opportunity to obtain any advantage over competitors who do not know or use it. The director
may provide information on the chronic and acute health hazards posed by the substance, potential routes of
exposure, emergency procedures and other subjects as appropriate. The director shall report in writing
annually by January 1st to the joint standing committee of the Legislature having jurisdiction over human
resources on the number and type of requests received and on the director's response to these requests.

In the case of a request for information from a municipality or individual concerning chemicals in use or
present at a specific site, the director shall be required to provide information pursuant to this Act only if the
specific site is within a 50-mile radius of the municipality or within a 50-mile radius of a residence of the
individual requesting the information.

CREDIT(S)
1985, c. 494, § 2; 1999, ¢. 57, § B-3.
<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

Laws 1999, ¢. 57, § B-3, in the first par., first sentence, substituted "is a trade secret" for "has been designated as a trade secret
under Title 26, chapter 22", inserted the second sentence, and in the fourth sentence, substituted "the director's" for "his".

REFERENCES
LIBRARY REFERENCES

Environmental Law €=415.
Westlaw Topic No. 149E.
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*44289 22 ML.R.S.A. § 1696-F

MAINE REVISED STATUTES ANNOTATED
TITLE 22. HEALTH AND WELFARE
SUBTITLE 2. HEALTH
PART 3. PUBLIC HEALTH
CHAPTER 271. HEALTH PROGRAMS
SUBCHAPTER 2. COMMUNITY HEALTH INVESTIGATION AND
INFORMATION

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 1696-F. Provision of information; trade secrets

A person may withhold the identity of a specific toxic or hazardous substance, if the substance is a trade
secret. For purposes of this section, "trade secret” means any confidential formula, pattern, process, device,
information or compilation of information, including chemical name, that is used in any employer's business
that gives the employer an opportunity to obtain any advantage over competitors who do not know or use it.
All other information, including routes of exposure, effects of exposure, type and degree of hazard and
emergency treatment and response procedures, must be provided if requested by the Director of the Bureau of
Health and is considered a public record.

CREDIT(S)
1985, c. 494, § 2; 1999, ¢. 57, § B-4.
<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

Laws 1999, c. 57, § B-4, in the first sentence, substituted "is a trade secret” for "has been registered as a trade secret under
Title 26, chapter 22", added the second sentence, and in the third sentence, substituted "must" for "shall” and "is" for "shall be".

© 2012 Thomson Reuters. No claim to original U.S. Govt. works.







For Review on November 17, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

Exceptions # 18 and # 19  Community Right-to-know Act

TITLE 22
CHAPTER 271
HEALTH PROGRAMS

SUBCHAPTER 2
COMMUNITY HEALTH INVESTIGATION AND INFORMATION

22 §1696-A. Findings and intent

The Legislature finds and declares that the proliferation of hazardpus substances
in the environment poses a growing threat to the public health, safejty*and welfare; that the
constantly increasing number and variety of hazardous substances, “and the many routes of
exposure to them make it difficult and expensive to adequatelygnOmtor and detect any
adverse health effects attributable to them; that 1nd1v1duai§*a,re Often able to detect and
thus minimize effects of exposure to hazardous substarites-if they are aware of the
identity of the substances and the early symptoms o ,afe exposure; and that
individuals have an inherent right to know the fykg range of the risks they face so that they
can make reasoned decisions and take informed agtlons concerning their employment and
their living conditions. '

The Legislature further declares that accidental releases of hazardous materials
pose a threat to public health and Safej:y and that there are serious questions concerning
the State's ability to respond to these emergencies in a coordinated and effective manner;
and that local health, fire, poli¢e, safety and other government officials require
information about the 1cleﬁ'bit"y éharacteristics and quantities of hazardous substances used
and stored in commumtf%s within their jurisdictions, in order to adequately plan for, and
respond to, emergenci@s and enforce compliance with applicable laws and rules
concerning these substances

Theflféglslature further declares that the extent of the toxic contamination of the
air, Watekf;%ffd land in this State has caused a high degree of concern among its residents;
and thﬁi;much of this concern is needlessly aggravated by the unfamiliarity of these
substﬁnces to residents.

The Legislature determines that it is in the public interest for the State to examine
its emergency response mechanisms and procedures for accidents involving hazardous
materials, to establish a comprehensive program for the disclosure of information about
hazardous substances in the community and to provide a procedure whereby residents of
this State may gain access to this information.

Right to Know Advisory Committee: Public Recotds Exceptions Subcommittee draft page 1



For Review on November 17, 2011

Public Records Exceptions Subcommittee
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22 §1696-B. Short title

This subchapter may be cited as the "Community Right-to-Know Act."

22 §1696-C. Community health information project

The department shall undertake a community health information pl‘OjG’BI uhder the
auspices of the Environmental Health Program in the Bureau of Health. Fhe+ sproject shall
respond, subject to this subchapter, to requests made by state agen01es mummpahtles or
individuals for information on potential health hazards posed by the’ e of hazardous
chemicals. To meet these requests, the director shall establish a C@mmumty Health
Information Clearinghouse which shall contain information o the health implications of

chemicals in use in the home and the workplace.

22 §1696-D. Response to requests

When requested under this subchapte’f’”'

th%}éen{&y—e£ information about chem1ca1@,§y

chemical substance if it; i‘s not a trade secret, the chronic and acute health hazards posed
by the substance, pota’gltaéﬂ routes of exposure, emergency procedures and other subjects
as appropriate. Theﬂ'ﬂlrector may withhold the identity of the chemical substance if itis a
trade secret. Fof BI{I’DOSGS of this section, "trade secret" means any confidential formula,
pattern, DI‘OQﬁSS@ device, information or compilation of information, including chemical
name, tham &used in any employer's business that gives the employer an opportunity to
obtalm@nv ‘advantage over competitors who do not know or use it. The director shall
rep,gicxfm writing annually by January st to the joint standing committee of the
LésiSlature having jurisdiction over human resources on the number and type of requests
received and on the director's response to these requests.

In the case of a request for information from a municipality or individual
concerning chemicals in use or present at a specific site, the director shall be required to
provide information pursuant to this Act only if the specific site is within a 50-mile radius
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of the municipality or within a 50-mile radius of a residence of the individual requesting
the information.

22 §1696-E. Cooperation with state agencies

The director may obtain, upon request, information from and the assistance of¢ he
Bureau of Labor Standards, Department of Environmental Protection, Bureau of
Pesticides Control and other state agencies as appropriate in the conduct of i 1nv@s.qgatlons
under this chapter. Information obtained under this section shall be subject t0=ihe’ ‘trade
secret provisions governing the agencies supplying the information.

22 §1696-F. Provision of information; trade secrets

other 1nf0rmat10n about a toxic or hazardous/mbstance mcludmg its 1dent1ty, routes of
exposure, effects of exposure, type and de@r@e of hazard and emergency treatment and
response procedures must be prov1ded i 'équested by the Director of the Bureau of
Health . The identity of a toxic or hazardous substance
that is a trade secret is conﬁdenﬁé}"’all other information provided is a public record. For
purposes of this section, "tradeasec:ret” means any confidential formula, pattern, process,
device, information or coﬂwﬂataon of information, including chemical name, that is used
in any emplover's busme’ss that gives the employer an opportunity to obtain any advantage
over competitors Who’,ﬁo hot know or use it.

SUMMARY

& r of the Bureau of Health about toxic or hazardous substances in use or present at
a spéc1ﬁc location are public records, with the exception of the identity of substances
when the identity is a trade secret. These amendments require the director to release the
information that is public upon request.

GASTUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of ## 18 and 19 revised
10-12.doc (11/15/2011 9:03:00 AM)
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*45998 22 ML.R.S.A. § 3188

MAINE REVISED STATUTES ANNOTATED
TITLE 22. HEALTH AND WELFARE
SUBTITLE 3. INCOME SUPPLEMENTATION
PART 1. ADMINISTRATION
CHAPTER 855. AID TO NEEDY PERSONS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 3188. Maine Managed Care Insurance Plan Demonstration for uninsured individuals

1. Development of demonstration. The Department of Health and Human Services shall develop,
implement and administer the Maine Managed Care Insurance Plan Demonstration for individuals without
health insurance in one urban site, one rural site and one site as determined by the department. Expenditures
may not be incurred relative to the development of the 3rd site unless resources other than the General Fund
are received by the department for that purpose.

2. Targeted enrollment. The department shall target enrollment in this plan to low-income, non-
Medicaid eligible individuals employed in groups of less than 15 and the self-employed. Individual or
nongroup policies will not be offered through this program. Enrollment in this plan shall not be offered to
any group where there has been a health plan offered at any time within the past 12 months or to any self-
employed individual who has been covered by health benefits coverage at any time within the past 12 months;
except that groups and individuals who were covered through the Medicaid program or who had health
benefits and lost that coverage involuntarily and who otherwise would be eligible for the Maine Managed
Care Insurance Plan Demonstration are eligible for enrollment.

The intent of this demonstration is to provide access to health benefits to those for whom financial barriers
preclude the purchase of the coverage. Eligibility criteria for the Maine Managed Care Insurance Plan
Demonstration shall be developed by the department based upon the advice of The Robert Wood Johnson
Foundation's grant advisory committee.

3. Report.  The Department of Health and Human Services shall prepare and submit to the joint
standing committees of the 114th Legislature having jurisdiction over banking and insurance; human
resources; and appropriations and financial affairs, a report on the Maine Managed Care Insurance Plan
Demonstration during the 3rd year of the demonstration project. This report shall include, but not be limited
to, the following information.

*45999 A. An assessment of the demonstration's success in providing cost effective affordable
insurance coverage for acute and primary care services for the target population;

B. An assessment of whether the demonstration should be continued, expanded incrementally to
additional areas of the State, made a statewide project or discontinued; and

C. An assessment of plan contracting and competitive bidding options and a review of options
for program structure as a fully public or semipublic entity.

4. Confidentiality of records. The following medical or financial information concerning applicants to
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individuals

the Maine Managed Care Insurance Plan Demonstration shall be considered confidential as follows.

A. All department records that contain information regarding the identity, medical status or
financial resources of particular individuals applying for health insurance coverage under the
Maine Managed Care Insurance Plan Demonstration are confidential and subject to release only
with the written authorization of the applicant.

B. All department records that contain information regarding the identity or financial resources
of a business or business owner applying for enrollment in the Maine Managed Care Insurance
Plan Demonstration are confidential and subject to release only with written authorization of an
authorized representative of the applicant's business.

CREDIT(S)

1987, ¢. 349, § H, 14, eff. June 18, 1987; 1987, c. 888, eff Sept. 23, 1988; 1989, c. 175, § 3; 1989, c. 905, eff. April 24, 1990;
2003, c. 689, § B-6, eff- July 1, 2004.

<General Materials (GM) - References, Annotations, or Tables>

HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

1987 Legislation
Laws 1987, c. 888, repealed and replaced subsec. 2, which prior thereto read:

"The department shall target enrollment in this plan to low-income non-Medicaid eligible individuals, both employed and
unemployed, who cannot afford to purchase individual or group coverage themselves. Enrollment in this plan shall not be offered to
any of the following who have been covered by health benefits coverage at any time within the past 12 months: Groups, individuals
within groups and individuals, with the exception of individuals who were covered by Medicaid and individuals who had health
benefit coverage and who have lost that coverage involuntarily and who otherwise would be eligible for the Maine Managed Care
Insurance Plan Demonstration. For this 3-year demonstration, this health insurance plan shall be exempt from the provision of Title
24, chapter 19 and Title 24-A, the Maine Insurance Code.

*46000 "The intent of this demonstration is to provide access to health benefits to those for whom financial barriers preclude the
purchase of the coverage. Eligibility criteria for the Maine Managed Care Insurance Plan Demonstration shall be developed by the
department based upon the advice of The Robert Wood Johnson Foundation's grant advisory committee.”

1989 Legislation

Laws 1989, ¢. 175, § 3, enacted subsec. 4.

Laws 1989, c. 905, in subsec. 1, substituted reference to Maine Managed Care Insurance Plan Demonstration for Maine
Managed Care Health Insurance Demonstration, included one site as determined by the department, and provided that expenditures
may not be incurred relative to the development of the 3rd site unless resources other than the General Fund are received by the
department for that purpose.

2003 Legislation

Laws 2003, ¢. 689, § B-6, provides:

"Sec. B-6. Maine Revised Statutes amended; revision clause.  Wherever in the Maine Revised Statutes the words
‘Department of Human Services' or Department of Behavioral and Developmental Services' appear or reference is made to either of
those departments with reference to the duties transferred to the Department of Health and Human Services as set forth in this Act,
they are amended to read or mean, as the case may be, 'Department of Health and Human Services.' The Revisor of Statutes shall
implement this revision when updating, publishing or republishing statutes."
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*46005 22 M.R.S.A. § 3192

MAINE REVISED STATUTES ANNOTATED
TITLE 22. HEALTH AND WELFARE
SUBTITLE 3. INCOME SUPPLEMENTATION
PART 1. ADMINISTRATION
CHAPTER 855. AID TO NEEDY PERSONS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 3192. Community Health Access Program

1. Definitions. As used in this section, unless the context otherwise indicates, the following terms have
the following meanings.

A. "Benefit design" means the health care benefits package provided through the Community
Health Access Program.

B. "Community board" means the local governing board of a community health plan
corporation.

C. "Community health plan corporation excess insurance” means insurance that protects a plan
offered by a community health plan corporation against higher than expected obligations at
retention levels that do not have the effect of making the plan an insured plan. The issuance of
community health access program excess insurance does not constitute the business of
reinsurance.

D. "Complementary health care provider" means a health care professional, including, but not
limited to, a massage therapist, naturopath, chiropractor, physical therapist or acupuncturist, who
provides care or treatment to a person that complements the care or treatment provided by a
primary care physician and is credentialed by a community board.

E. "Health quality measures" means statistical data that provides information on the quality of
health care outcomes for individuals and groups with similar health problems.

F. "Medical data collection system" means the computerized, systematic collection of individual
medical data, including the cost of medical care, that when analyzed provides information on the
quality and costs of health care outcomes.

G. "Micro-employer" means an employer that has an average of 4 or fewer employees eligible
for health care benefits in the 12 months preceding its enrollment in a plan offered by a

community health plan corporation.

H. "Out-of-area medical services" means medical care services provided outside of the
geographic region of a community health plan corporation.

*46006 1. "Program" means the Community Health Access Program established in this section.
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2. Program established. The Community Health Access Program is established within the department
to provide comprehensive health care services through local nonprofit community health plan corporations
governed by community boards. The program's primary goal is to provide access to health care services to
persons without health care insurance or who are underinsured for health care services. The purpose of the
program is to demonstrate the economic and health care benefits of a locally managed, comprehensive health
care delivery model. The program's emphasis is on preventive care, healthy lifestyle choices, primary health
care and an integrated delivery of health care services supported by a medical data collection system.

3. Service areas. The department may establish 2 service areas for local plans developed by community
health plan corporations in different geographic regions of the State. A service area established by the
department must be an area that serves residents who seek regular primary health care services in conjunction
with support from a hospital located in the same geographic region.

4. Eligible population. This subsection governs eligibility.

A. The following persons may enroll in plans developed by community health plan corporations:
(1) Micro-employers and their employees;

(2) Medicaid recipients;

(3) Self-insured employers and their employees to the extent allowed under the
federal Employee Retirement Income Security Act;

(4) Self-employed persons; and
(5) Individuals without health care insurance.

B. Individuals eligible for group health care benefits through an individual's employment or
spouse's employment may not enroll.

5. Community boards. A local community health plan corporation established pursuant to this section
is governed by a community board composed of community members. The board membership must include
representation of primary and complementary health care providers, mental health care providers, micro-
employers and individuals enrolled in a plan offered by the community health plan corporation. The
community boards shall establish bylaws and operating procedures.

*46007 6. Authorized powers. A local community health plan corporation may:

A. Develop a comprehensive health care benefit package that may include, but is not limited to,
primary and tertiary health care services, mental health services, complementary health care
services, preventive health care services, healthy lifestyle services and pharmaceutical services;
B. Develop medical data collection systems that will provide the program with the information
necessary to support medical management strategies and will determine the costs and quality
outcomes for the services provided;

C. Establish a fee structure sufficient to cover the actuarially determined costs of the

comprehensive health care benefit package offered;
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D. Develop a sliding fee schedule based on income to ensure that the fees are affordable for
individuals covered by a plan offered by the community health plan corporation. The
corporations are further authorized to establish mandatory minimum contributions by employers;

E. Collect fees from enrolled individuals and employers;
F. Solicit and accept funds from private and public sources to subsidize the corporation;

G. Develop community preventive care education and wellness programs. A corporation may
coordinate its community preventive care education and wellness programs with schools,
employers and other community institutions;

H. Enter into agreements with the department to provide care for individuals covered by the
department's Medical Assistance Program in its geographic region and to develop methods to
share access to medical information necessary for the program's medical data collection system;
and

I. Enter into agreements with 3rd parties to provide needed services, including, but not limited
to, administration, claims processing, customer services, stop-loss insurance, education, out-of-
area medical services and other related services and products.

7. Community health plan corporation excess insurance. In order to ensure adequate financial resources
to pay for medical services allowed in the benefit plans developed by community health plan corporations, a
local community health plan corporation is required to enter into agreements with insurers licensed in this
State to obtain community health plan corporation excess insurance and to provide coverage for those
portions of the health care benefits package that expose the corporations to financial risks beyond the
resources of the corporation. The department may develop rules to provide further options for community
health plan corporations to maintain financial solvency. Participation in the Medicaid program satisfies the
requirement of this subsection. Rules adopted pursuant to this subsection are routine technical rules as
defined in Title 5, chapter 375, subchapter 2-A.

*46008 8. Cost-sharing agreements. A local community health plan corporation may enter into
agreements with private health insurance carriers or the Medicaid program in accordance with the following.

A. A local community health plan corporation may enter into agreements with private health
care insurers to cover individual medical costs associated with all or a portion of the costs
resulting from the benefit plan or benefit plans offered by the community health plan
corporation.

B. A local community health plan corporation may enter into agreements with the department to
access Medicaid coverage for all or a portion of the individual medical costs resulting from the
benefit plan or benefit plans offered by the local community health plan corporation.

C. The department may seek a waiver from the Federal Government as necessary to permit
funding under the Medicaid program to be used for coverage of Medicaid-eligible individuals
enrolled in a plan offered by a community health plan corporation. The department may adopt
rules required to implement the waiver in accordance with this paragraph. Rules adopted
pursuant to this paragraph are routine technical rules as defined in Title 5, chapter 375,
subchapter 2-A.
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9. Medical and cost data. If Medicaid-eligible individuals are enrolled in the program, the department
shall provide medical and cost data to each local community health plan corporation at the community health
plan corporation's request in a format usable by the community health plan corporation's medical data
collection system for the analysis of health care costs and health care outcomes.

10. Dissolution or sale. Upon the dissolution, sale or other distribution of assets of a local community
health plan corporation, the community board may convey or transfer the assets of the corporation only to one
or more domestic corporations engaged in charitable or benevolent activities substantially similar to those of
the community health plan corporation.

11. Annual reports. A local community health plan corporation established pursuant to this section
shall submit a written report to the commissioner on or before January 21st annually. The report must
address the financial feasibility, fee structure and benefit design of the plan offered by the community health
plan corporation; the health quality measures, health care costs and quality of health care outcomes under the
plan; and the number of persons enrolled in the plan. The commissioner may require more frequent reports
and additional information. Annually, before March 15th of each year, the department must submit a report
summarizing the plan's demonstrated effectiveness to the joint standing committees of the Legislature having
jurisdiction over banking and insurance matters and health and human services matters.

*46009 12. Not subject to Title 24 or Title 24-A. A local community health plan corporation
established pursuant to this section is not subject to any provisions of Title 24 or Title 24-A.

13. Confidentiality. ~ All information in the medical data collection system maintained by a local
community health plan corporation established under this section is confidential and may not be disclosed
except as permitted by sections 1711-C and 1828.

14. Rules. The department shall adopt rules establishing minimum standards for financial solvency,
benefit design, enrollee protections, disclosure requirements, conditions for limiting enrollment and
procedures for dissolution of a community health plan corporation. The department may also adopt any rules
necessary to carry out the purposes of this section. Rules adopted pursuant to this subsection are routine
technical rules as defined in Title 5, chapter 375, subchapter 2-A. The department shall begin preparing the
rules required under this subsection no later than January 1, 2007.

CREDIT(S)
2001, c. 439, § BBB-1, eff July 1, 2002; 2003, c. 428, §§ I-1 to I-3, eff. June 5, 2003; 2003, c. 688, § K-1, ¢ff. May 6, 2004.
<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES
Laws 2001, c. 439, § KK-2, provides:
"Sec. KK-2. Application. This Act applies to tax years beginning on or after January 1, 2001."

Laws 2001, c. 439, § O00-16, provides:

"Sec. 000-16. Nonseverability. Notwithstanding the provisions of the Maine Revised Statutes, Title 1, section 71, if any
provision of this Act or its application is held invalid, it is the intent of the Legislature that the entire Act is invalidated.”

Another § 3192, as added by Laws 2001, c. 450, § B-2, was reallocated to 22 M.R.S.A. § 3193 by Revisot's Report 2001, ¢. 1,
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§ 27.

Laws 2003, c. 428, § I-1, in subsec. 7, in the fourth sentence, substituted "subsection are routine technical rules as defined in
Title 5, chapter 375, subchapter 2-A." for "subsection are major substantive rules as defined in Title 5, chapter 375, subchapter 1I-A
and must be reviewed before final approval by the joint standing committee of the Legislature having jurisdiction over health
insurance matters.".

*46010 Laws 2003, c. 428, § 1-2, in subsec. 8, par. C, in the third sentence, substituted "paragraph are routine technical rules
as defined in Title 5, chapter 375, subchapter 2-A." for "paragraph are major substantive rules as defined in Title 5, chapter 373,
subchapter 1I-A and must be reviewed before final approval by the joint standing committee of the Legislature having jurisdiction
over health insurance matters.".

Laws 2003, c. 428, § 1-3, in subsec. 14, in the third sentence, substituted "subsection are routine technical rules as defined in
Title 5, chapter 375, subchapter 2-A." for "subsection are major substantive rules as defined in Title 5, chapter 375, subchapter 1I-A

and must be reviewed before final approval by the joint standing committee of the Legislature having jurisdiction over health
insurance matters.".

2003 Legislation

Laws 2003, c;_.‘ 688, § K-1, in subsec. 14, added the fourth sentence.
REFERENCES
LIBRARY REFERENCES

Health €460, 464, 466 to 471.
Westlaw Topic No. 198H.
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*49329 23 M.R.S.A. § 4251

MAINE REVISED STATUTES ANNOTATED
TITLE 23. HIGHWAYS
PART 5. DEPARTMENT OF TRANSPORTATION
CHAPTER 410. DEPARTMENT OF TRANSPORTATION
SUBCHAPTER 5. PUBLIC-PRIVATE PARTNERSHIPS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 4251. Public-private partnerships; transportation projects

1. Definitions. As used in this subchapter, unless the context otherwise indicates, the following terms
have the following meanings.

A. "Agreement" means a contract between the department and a private entity to create a public-
private partnership that allows for private sector participation in the financing, development,
operation, management, ownership, leasing or maintenance of a transportation facility and that
sets forth rights and obligations of the department and the private entity in that partnership.

B. "Project" means the initial capital development of a transportation facility.

C. "Proposal" means a conditional offer of a private entity that, after review, negotiation,
documentation and legislative approval, may lead to an agreement as provided in this
subchapter.

D. "Transportation facility" means a facility that is or if developed would be within the
Jjurisdiction of the department including a highway, bridge, railroad line, pier, airport, trail, ferry
vessel, building or other improvement.

2. Applicability. ~ This subchapter applies to a proposal or agreement for a private entity to form a
public-private partnership when the department estimates that the initial capital cost of a project is
$25,000,000 or more or when the proposal includes placing tolls on existing transportation facilities that were
not previously subject to tolls. Nothing in this section is intended to prohibit or otherwise affect programs
that do not meet the criteria of this subsection.

3. Authorization. Notwithstanding any other provision of law, the department is authorized to receive
or solicit proposals to form a public-private partnership with respect to a transportation facility. Proposals
must be reviewed in accordance with this subchapter. Upon approval of the Legislature as provided in this
subchapter, the department may enter into an agreement.

*49330 4. Standards for review. Before submitting a proposal to the Legislature for approval the
department must find that the proposal meets the following standards.

A. The purpose of and need for the transportation facility must be consistent with the long-term
planning of the department.

B. The private entity must have the financial, technical and operational capacity to discharge the
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responsibilities set forth in the proposal cost-effectively and responsibly as determined by the
department.  This capacity must include, but is not limited to, meeting department
prequalification standards for professional engineering services and general contracting.

C. The proposed transportation facility must be owned, controlled, operated and maintained in a
manner satisfactory to the department.

D. The proposal must be cost-effective in the long term.

E. The proposal must limit the use of state capital funding to less than 50% of the initial capital
cost of the transportation facility and to the extent practicable minimize the use of transportation
funding sources such as the Highway Fund, general obligation bonds supported by the Highway
Fund, the TransCap Trust Fund under Title 30-A, section 6006-G and program funding
provided by the Federal Highway Administration.

F. If the proposed transportation facility is to be supported by tolls or other user fees, the private
entity must provide a traffic and revenue study prepared by an expert acceptable to the
department and national bond rating agencies. The private entity must also provide a finance
plan consistent with the traffic and revenue study that identifies the proposal costs, revenues by
source, financing, major assumptions, internal rate of return on private investments and whether
any government funds are assumed to deliver a cost-feasible project and that provides a total
cash flow analysis beginning with implementation of the project and extending for the term of
the agreement.

G. The proposal must demonstrate safeguards adequate to ensure that no significant additional
costs or service disruptions would be borne by the traveling public and residents of the State if
the private entity defaults or cancels the agreement.

H. The proposal must include a provision that any contractor performing construction work
required by the agreement must furnish performance and payment bonds or irrevocable letters of
credit in an amount equal to the cost of the construction work. Any action on such a payment
bond or irrevocable letter of credit is subject to the requirements of Title 14, section 871,
subsection 4.

*49331 1. The proposal and the transportation facility must comply with all requirements of
applicable federal, state and local laws and department rules, policies and procedures.

J. The proposal must identify the law enforcement jurisdictions and responsibilities relative to
the transportation facility.

K. The proposal must provide that all reasonable costs of substantially affected local
governments and utilities related to the transportation facility are borne by the private entity or
are otherwise provided for to the satisfaction of the department.
L. The proposal and transportation facility are in the best interest of the public.

5. Proposal and selection processes; solicited and unsolicited. The department may request proposals

from private entities for a public-private partnership for a transportation facility or may accept unsolicited
proposals pursuant to this subsection.
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A. If the department receives an unsolicited proposal and determines that it meets the standards
in this subchapter, the department shall publish a notice of the receipt of the proposal on the
department's publicly accessible website or through advertisements in newspapers. If a notice is
published exclusively in newspapers, the notice must appear in 2 or more public newspapers
circulated wholly or in part in the State and in one public newspaper circulated wholly or in part
in the county where the proposed transportation facility is to be located if any such newspaper is
circulated in that county. The notice must provide that the department will accept, for 120 days
after the initial date of publication, proposals meeting the standards in subsection 4 from other
private entities for transportation facilities that satisfy the same basic purpose and need. A copy
of the notice must be mailed to each local government in the area affected by the proposal.

B. After the proposal or proposals have been received, and any public notification period has
expired, the department shall rank the proposals in order of preference. In ranking the
proposals, the department may consider factors that include, but are not limited to, professional
qualifications, general business terms, innovative engineering or cost-reduction terms, finance
plans and the need for state funds to deliver the project and discharge the agreement. The
department shall undertake negotiations with the private entity submitting the 1st-ranked
proposal. If the department is not satisfied with the results of the negotiations, the department
may, at its sole discretion, terminate negotiations with that entity and the department may
negotiate with the other entities in order of the ranking of their proposals. If only one proposal is
received, the department shall negotiate in good faith and, if the department is not satisfied with
the results of the negotiations, the department may, at its sole discretion, terminate negotiations.

*49332 C. The department may require that the private entity assume responsibility for all costs
incurred by the State or local governments before execution of the agreement, including costs of
retaining independent experts to review, analyze and advise the department with respect to the
proposal.

6. Tolls; fares. An agreement may authorize the private entity to impose tolls or fares for the use of the
transportation facility. The following provisions apply to such an agreement.

A. The agreement must be consistent with the traffic and revenue study required under
subsection 4, paragraph F.

B. The agreement must ensure that the transportation facility and any related toll facility are
properly operated and maintained in accordance with department standards or standards
generally accepted in the transportation industry.

C. The agreement must include provisions governing changes in tolls or fares.

D. The department may require provisions in the agreement that ensure that a negotiated portion
of revenues from a toll-generating or a fare-generating transportation facility is returned to the
department over the life of the agreement.

7. Exercise of powers. If the department exercises its power of eminent domain for the development
and construction of a transportation facility pursuant to this subchapter, the department must retain ownership
rights and interests taken. The State may provide maintenance, law enforcement and other services with
respect to a transportation facility owned by a private entity when the agreement provides for reasonable
reimbursement for such services.
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8. Term of agreement. An agreement may not exceed a term of 50 years unless the Legislature, upon
the recommendation of the Commissioner of Transportation, approves a longer term.

9. Legislative approval. If the department determines that a public-private partnership proposal and
draft agreement meets the standards of this subchapter, the department shall submit to the Legislature a bill
that authorizes the agreement. The bill must include a statement that the proposal meets the standards in
subsection 4, a summary of the substance of the draft agreement and a description of the nature and amount
of state investment, if any, including effects on programmed capital work.

—

)

10. Confidentiality of proposals and negotiations. ~ All records, notes, summaries, working papers,
plans, interoffice and intraoffice memoranda or other materials prepared, used or submitted in connection
with any proposal considered under this subchapter are confidential and not subject to public review until the
\| department determines that the proposal meets the standards of this subchapter or until the proposal is finally
rejected by the department.

#49333 11. Report of proposals. By February 1st, annually, the department shall provide to the joint
standing committee of the Legislature having jurisdiction over transportation matters a report summarizing all
proposals that the department has determined meet the standards of this subchapter or that have been finally
rejected during the previous calendar year.

12. Rules. The department may adopt rules to implement this subchapter. Rules adopted pursuant to
this subsection are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A. [FN1]

CREDIT(S)

2009, c. 648, 3 4-1.
[FN1] 5 M.R.S.A. § 8071 et seq.

<General Materials (GM) - References, Annotations, or Tables>
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*49325 23 MLR.S.A. § 4244

MAINE REVISED STATUTES ANNOTATED
TITLE 23. HIGHWAYS
PART 5. DEPARTMENT OF TRANSPORTATION
CHAPTER 410. DEPARTMENT OF TRANSPORTATION
SUBCHAPTER 4. CONTRACTS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 4244. Design-build contracting

1. Definitions. As used in this section, unless the context otherwise indicates, the following terms have
the following meanings.

A.—_:".'Best value" means the highest overall value to the State, considering quality and cost.

B. "Design-build contracting” means a method of project delivery whereby a single firm is
contractually responsible for performing design, construction and related services.

C. "Major participant” means a firm that would have a major role in the design or construction
of a project as specified by the department in its procurement documents.

D. "Project” means the highway, bridge, railroad, pier, airport, trail, ferry vessel, building or
other improvement being constructed or rehabilitated, including all professional services, labor,
equipment, materials, tools, supplies, warranties and incidentals needed for a complete and
functioning product.

E. "Proposal" means an offer by the proposer to design and construct the project in accordance
with all request-for-proposals provisions.

F. "Proposer" means an individual, firm, corporation, limited liability company, partnership,
joint venture, sole proprietorship or other entity that submits a proposal.

G. "Public notice” means notice given electronically through the department's publicly
accessible website or through advertisements in newspapers. If notice is to be given exclusively
in newspapers, the notice must appear in 2 or more public newspapers circulated wholly or in
part in the State and in one public newspaper circulated wholly or in part in the county where the
proposed project is located if any such newspaper is circulated in that county.

H. "Quality" means those features that the department determines are most important to the
project.  Quality criteria include design, constructability, long-term maintenance costs,
aesthetics, local impacts, traveler and other user costs, service life, time to construct and other
factors that the department considers to be in the best interest of the State.

*49326 2. Authorization. Notwithstanding section 4243 or any other provision of law, the department
may use design-build contracting to deliver projects. The department may evaluate and select proposals on
either a best-value or low-bid basis. If the scope of work requires substantial engineering judgment, the

© 2012 Thomson Reuters. No claim to original U.S. Govt. works.
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quality of which may vary significantly, as determined by the department, then the basis of award must be the
best value.

The department retains the authority to terminate the contracting process at any time, to reject any proposal, to
waive technicalities or to solicit new proposals if the department determines that doing so is in the best
interest of the State.

3. Prequalification. A proposer must be prequalified to be eligible to submit a proposal. A proposer
must be prequalified by a project-specific request-for-qualifications process described in this subsection, or a
proposer may be a team formed of contractors and designers that are each prequalified separately for design-
build contracting in accordance with ongoing prequalification procedures established by the department. The
department shall specify the method of prequalification in its discretion, except that if the basis of award is
the best value, then prequalification must be through a project-specific request-for-qualifications process.

The department shall give public notice of a project-specific request-for-qualifications process. The
department shall issue a request-for-qualifications package to all firms requesting one in accordance with the
notice. Interested firms shall supply, for themselves and all major participants, all information required by the
department. The department may investigate and verify all information received. All financial information,
trade secrets or other information customarily regarded as confidential business information submitted to the
department is confidential. The department shall evaluate and rate all firms submitting a conforming
statement of qualifications and select the most qualified firms to receive a request for proposals. The
department may select any number of firms, except that, if the department fails to prequalify at least 2 firms,
the department shall repeat the request-for-qualifications process or select a different project delivery method.

4. Request for proposals. If prequalification is through project-specific prequalification, the department
shall issue a request for proposals to those firms prequalified. If prequalification is through ongoing
prequalification procedures established by the department, the department shall give public notice of the
request for proposals. The request for proposals must set forth the scope of work, design parameters,
construction requirements, time constraints and all other requirements that have a substantial impact on the
cost or quality of the project and the project development process, as determined by the department. The
request for proposals must include the criteria for acceptable proposals and must include a request-for-
information process that allows for clarification of such criteria. For projects to be awarded on a best-value
basis, the scoring process and quality criteria must also be contained in the request for proposals. The request
for proposals may also provide for a process for the department to meet with each proposer individually to
review conceptual technical elements of each proposal before full proposal submittal for the purposes of
identifying design or other technical elements that are unacceptable to the department or that obviously would
cause rejection of the proposal as nonresponsive. All such conceptual technical meetings, including
submittals and responses, are confidential until award of the contract, but the department may issue addenda
to all proposers to clarify design or other technical elements that will or will not be allowed. Upon award of
the contract and after resolution of any procurement disputes, the department shall return documents
submitted by unsuccessful proposers upon request. The request for proposals may also provide for a stipend
upon specified terms to unsuccessful proposers that submit proposals conforming to all material request-for-
proposals requirements as determined by the department.

*49327 5. Low-bid award. If the basis of the award is lowest cost, then each proposal must be
submitted by the proposer to the department in 2 separate components, a sealed technical proposal and a
sealed price proposal.  These 2 components must be submitted simultaneously. The department shall first
review technical proposals for responsiveness. The department shall award the contract to the proposer that
submits a responsive proposal with the lowest price, if the proposal meets all material request-for-proposals
requirements as determined by the department.

© 2012 Thomson Reuters. No claim to original U.S. Govt. works.
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6. Best-value award. If the basis of the award is best value, then each proposal must be submitted by
the proposer to the department in 2 separate components, a sealed technical proposal and a sealed price
proposal. These 2 components must be submitted simultaneously.

The department shall open first each technical proposal and evaluate and score it based on the quality criteria
contained in the request for proposals. The request for proposals may provide that the range between the
highest and lowest quality score of responsive technical proposals must be limited to an amount certain.
During this evaluation process, the price proposals must remain sealed and all technical proposals are
confidential.

After completion of the review for responsiveness, the department shall publicly open and read each price
proposal associated with each responsive technical proposal. The department shall calculate the overall value
rating for each proposal, which is the total price divided by the quality score. The department shall award the
contract to the proposer with the lowest price per quality score point, if the proposal meets all material
request-for-proposals requirements as determined by the department.

7. Procurement disputes. The request for proposals must provide for resolution of disputes that may
arise before award of the contract by including a dispute review board procedure in accordance with the
department's standard specifications. Except in extraordinary circumstances as determined by the department,
including emergency work or situations in which delay could result in the loss of funding, the request for
proposals must include a provision that requires that the procurement process be suspended pending final
resolution of such disputes. In cases involving such extraordinary circumstances when suspension of the
procurement process does not occur, proposers that are not selected may seek monetary damages directly
related to such nonselection.

CREDIT(S)
2009, c. 648, § B-2.

<General Materials (GM) - References, Annotations, or Tables>
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State of Maine
ORNE HUNDRED AND TWENTY-FOURTH LEGISLATURE
COMMITTEE ON TRANSPORTATION

TO: Senator Lawrence Bliss, Chair

Representative Charles R. Priest, Chair
Joint Standing Committee on Judiciary

FROM: Dennis S. Damon, Senate Charj ‘
Edward J. Mazurek, House Chair 4 4W\
Joint Standing Committee on Transportation

DATE: March 4, 2010

RE: Public Records Exception Review

‘T'he Transportation Committee has voted unanimously in favor of an amended version of LD
1639, “An Act to Stimulate the Maine Economy and Promote the Development of Maine’s
Priority Transportation Infrastructure Needs.” The amendment includes provisions that provide
for confidential treatment of certain information. Pursuant to Title 1, §434, we are requesting a
review by your committee of those provisions.

Attached is the amendment. Part A of the amendment allows the Department of Transportation to
receive and solicit proposals and enter into coniractual agreements with private entities for the
building, leasing or financing of certain transportation facilities. The amendment applies to
proposals and agreements to form public-private partnerships when the initial capital cost of the
project is at least $25 million, or when the proposal includes placing tolls on existing

transportation facilities that were not previously subject to tolls.

Part A of the amendment (or the proposed Title 23, §4251, sub-§10) proposes that all records,
notes, summaries, working papers, plans, imteroffice and intraoffice memoranda, or other
materials prepared, used or submitted in connection with any proposal considered under the
public-private partnership provisions are confidential and not subject to public review until the
department determines that a proposal meets the standards set forth in the public-private
partnership statute, or until the department finally rejects the proposal. Upon the occurrence of

either event, all records and other materials in connection with the proposal or agreement are no
longer confidential and are subject to public review,

Part B of the amendment revises the current design-build procurement statute of the Department
of Transportation and moves the statute to a new chapter within Title 23. Part B also includes
confidentiality provisions; however, these provisions are in current faw and simply moved to a
new section of law. You will find those confidentiality provisions in the proposed Title 23,
§4244, sub-§3 (prequalification) in the second paragraph; sub-§4 (request for proposals); and
sub-§6 (best-value award) in the second paragraph.

If you have any questions, please don’t hesitate to contact us.

SO STATE HOUSE STATION, AUGUNTA, MAINE 032330100 TFLECHONE 207.287-4148




12
13

14

15

16

17

18

19
20

21
22
23
24
25

26

27
28
29

L.D. 1639

(Filing No. H- )

TRANSPORTATION

Reproduced and distributed under the direction of the Clerk of the House.
STATE OF MAINE
HOUSE OF REPRESENTATIVES
124TH LEGISLATURE
SECOND _REGULAR SESSION

COMMITTEE AMENDMENT “ > to H.P. 1167, L.D. 1639, Bill, “An Act To
Stimulate the Maine Economy and Promote the Development of Maine's Priority

“Transportation Infrastructure Needs”

Amend the bill by striking out everything after the enacting clause and before the
summary and inserting the following: : '

"PART A
Sec. A-1. 23 MRSA c. 410, sub-c. § is enacted to read:

SUBCHAPTER 5

PUBLIC-PRIVATE PARTNERSHIPS

§4251. Public-private partnerships: transportation projects

1. Definitions. As used in this subchapter, unless the context otherwise indicates,

the following terms have the following meanings.
A. "Apreement" means a contract between the department and a private entity to
" create a public-private partnership that allows for private sector participation in the

financing, development, operation, management, ownership, leasing or maintenance
of a transportation facility and that sets forth rights and obllg;atlons of the department

and the private entity in that partnershlp
n fa

B. "Project" means the initial capital development of a transportation facility.

C. "Proposal" means a conditional offer of a private entity that, after review,
negotiation. documentation and legislative approval, may lead to an agreement as
provided in this subchapter. )
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D. "Transportation facility” means a facility that is or if developed would be within
the jurisdiction of the department including a highway, bridge, railroad line, pier,
airport, trail, ferry vessel, building or other improvement.

2. Applicability. This subchapter applies to a proposal or agreement for a private
entity to form a public-private partnership when the department estimates that the initial
capital cost of a project is $25.000,000 or more or when the proposal includes placing
tolls on existing transportation facilities that were not previously subject to tolls. Nothing
in this section is intended to prohibit or otherwise affect programs that do not meet the

criteria of this subsection,

3. Authorization, Notwithstanding any other provision of law, the department is
authorized to receive or solicit proposals to form a public-private partnership with respect
to ‘a transportation facility. Proposals must be reviewed in accordance with this
subchapter. Upon approval of the Legislature as provided in this subchapter. the
department may enter into an agreement.

4, Standards for review. Before submitting a proposal to the Legislature for
approval the department must find that the. proposal meets the following standards

A, The purpose of and need for the tlanspox”tatlon famlxty must be consistent w1th the
long-term planning of the department.

" B. The private entity must have the ﬁnancial, technical and operational capacity to
discharge the responsibilities set forth in the proposal cost-effectively and responsibly
as determined by the department.  This capacity must include, but is not limited to,
meeting department prequalification standards for professional engineering services
and general contracting.

C. The proposed transportation facility must be owned, controlled. operated and
maintained in a manner satisfactory to the department. :

D. The proposal must be cost-effective in the long term.

E. The proposal must limit the use of state capital funding to less than 50% of the
initial capital cost of the transportation facility and to the extent practicable minimize
the use of transportation funding sources such as the Highway Fund, general
obligation bonds supported by the Hishway Fund, the TransCap Trust Fund under
Title 30-A, section 6006-G and program fundmg provided by the Federal Highway

Administration,

F. If the proposed transportation facility is to be supported by tolls or other user fees,
the private entity must provide a traffic and revenue study prepared by an expert
acceptable to the department and national bond rating agencies. The private entity
must also provide a finance plan consistent with the traffic and revenue study that
identifies the proposal costs, revenues by source, financing, major assumptions,
internal rate of return on private investments and whether any government funds are
assumed to deliver a cost-feasible project and that provides a total cash flow analysis
beginning with implementation of the project and extending for the term of the

agreement.

Page 2 - 124LR2033(02)-1

COMMITTEE AMENDMENT

T
e

&



COMMITTEE AMENDMENT * " to H.P. 1167, L.D. 1639

G. The proposal must demonstrate safeguards adequate to ensure that no significant
additional costs or service disruptions would be bome by the traveling public and

]

2

3 residents of the State if the private entity defaults or cancels the agreement,

4 H. The proposal must include provisions guaranteeing performance by the private

5 entity and payment of subcontractors, including, but not limited to, performance and

6 payment bonds, letters of credit, parent company guarantees and lender and equity

7 partner guarantees.

8 I._The proposal and the transportation facility must comply with all requirements of

9 applicable federal, state and local laws and department rules, policies and procedures.
10 J. The proposal must identify the law enforcement jurisdictions and responsibilities
11 relative to the transportation facility.
12 K. The proposal must provide that all reasonable costs of substantially affected local
13 governments and utilities related to the transportation facility are borne by the private
14 entity or are otherwise provided for to the satisfaction of the department. '
15 L. The proposal and transportation facility are in the best interest of the public.
16 5. Proposal and selection processes; solicited and wnsolicited. The department
17 may request proposals from private entities for a public-private partnership for a
18 transportation facility or may accept unsolicited proposals pursuant to this subsection.
19 A. If'the department receives an unsolicited proposal and determines that it meets the
20 standards in this subchapter, the department shall publish a notice of the receipt of the
21 proposal on the department's publicly accessible website or through advertisements in
22 newspapers. If a notice is published exclusively in newspapers, the notice must
23 appear in 2 or more public newspapers circulated wholly or in part in the State and in
24 - one public newspaper circulated wholly or in part in the county where the proposed
25 transportation facility is to be located if any such newspaper is circulated in that
26 _ county. The notice must provide that the department will accept, for 120 days after
27 the initial date of publication, proposals meeting the standards in subsection 4 from
28 other private entities for transportation facilities that satisfy the same basi¢ purpose
29 and need. A copy of the notice must be mailed to each local sovernment in the area
30 affected by the proposal,
31 - B. After the proposal or proposals have been received, and any public notification
32 period has expired, the department shall rarik the proposals in order of préeference. In
33 ranking the proposals, the department may consider factors that include, but are not
34 limited to, professional qualifications, general business terms, innovative engineering
35 or cost-reduction terms, finance plans and the need for state funds to deliver the
36 project and discharge the agreement. The department shall undertake negotiations
37 with the private entity submitting the 1st-ranked proposal. If the department is not
38 satisfied with the results of the negotiations, the department may, at its sole
39 - discretion, terminate negotiations with that entity and the department may negotiate
40 with the other entities in order of the ranking of their proposals. If only one proposal
41 is received, the department shall negotiate in good faith and. if the department is not
42 satisfied with the results of the negotiations, the department may. at its sole
43 discretion, terminate negotiations.
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C. The department may require that the private entity assume responsibility for all
costs incurred by the State or local governments before execution of the agreement,
including costs of retaining independent experts to review. analyze and advise the
department with respect to the proposal.

6. Tolis; fares. An agreement may authorize the private entity to impose tolls or
fares for the use of the transportation facility. The following provisions apply to such an
agreement.
A. The agreement must be consistent with the traffic and revenue study requned
under subsection 4, paragraph F,

B. The agreement must ensure that the transportation facility and any related toll

facility are properly operated and maintained in accordance with department
standards or standards generally accepted in the transportation industry.

C. The agreement must include provisions governing changes in tolls or fares.

D. The department may require provisions in_the agreement that ensure that a
negotiated portion of revenues from a _toll-generating or_a fare-generating
transportation facility is returned to the department over the life of the agreement,

7. Exercise of powers. If the department exercises its power of eminent domain for
the development and construction of a transportation facility pursuant to this subchapter,
the department must retain ownership righis and interests taken. The State may provide
maintenance, faw enforcement and other services with respect to a transportation facility
owned by a private entity when the agreement provides for reasonable relmbursement for
such services. »

8. Term of agreement. An agreement may not exceed a term of 50 vears unless the
Legislature, upon the recommendation of the Commissioner of Transportatxon approves

a longer term.

9. Legislative approval. If the department determines that a public-private
partnership proposal and draft agreement meets the standards of this subchapter, the
department shall submit to the Legislature a bill that authorizes the agreement. The bill
must include a statement that the proposal meets the standards in subsection 4, a
summary of the substance of the draft agreement and a description of the nature and
amount of state investment, if any, including effects on programmed capital work.

10. Confidentiality of proposals and negotiations, All records, notes, summaries,
working papers, plans, interoffice and intraoffice memoranda or other materials prepared.,
used or submitted in connection with any proposal considered under this subchapter are
confidential and not subject to public review until the department determines that the
proposal meets the standards of this subchapter or until the proposal is finally rejected by

the department.

11. Report of proposals. By February 1st, annually, the department shall provide to
the joint standing committee of the Legislature having jurisdiction over transportation
mafters a report summarizing all proposals that the department has determined meet the
standards of this subchapter or that have been finally rejected during the previous

calendar year.
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1 12. Rules. The department may adopt rules to implement this subchapter, Rules

2 adopted pursuant to this subsection are routine technical rules as defined in Title 3,

3 chapter 375, subchapter 2-A. :

4 PART B

5 Sec. B-1. 23 MRSA §753-A, as amended by PL 2007, c. 306, §3, is repealed.

6 Sec. B-2. 23 MRSA §4244 is enacted to read:

7 §4244. Design-build contracting

8 1. Definitions. As used in this section, unless the context otherwise indicates, the

9 following terms have the following meanings.

10 A. "Best value" means the highest overall value to the State, considering quality and
11 cost, : :

12 B. "Desien-build contracting”" means a method of project .delivery whereby a single
13 firm is_contractually responsible for performing design, construction and related
14 services.

15 C. "Major participant” means a firm that would have a major r01¢ in the design or
16 construction _of a project as specified by the department in its procurement
17 documents. o

18 ~ D. "Project" means the highway, bridge, railroad, pier, airport, trail, ferry vessel,
19 building_or_other improvement being constructed or rehabilitated, including all
20 rofessional services, labor. equipment, materials, tools, supplies, warranties and
21 incidentals needed for a complete and functioning product.
22 E. "Proposal" means an offer by the proposer to design and construct the project in
23 accordance with all request-for-proposals provisions.
24 F. "Prdposer" means_an i‘ndiv'idual, firm, corporation, limited lability company,
25 partnership, joint venture, sole proprietorship or other entity that submits a proposal.
26 G. "Public notice" means notice given electronically through the department's
27 publicly accessible website or through advertisements in newspapers. If notice is to
28 . be given exclusively in newspapers, the notice must appear in 2 or more public
29 newspapers circulated wholly or in part in the State and in one public newspaper
30 circulated wholly or in part in the county where the proposed project is located if any
31 such newspaper is circulated in that county.
32 " . "Quality" means those features that the departnient determines are most important
33 . to_the project. Quality criteria include design, constructability, long-term
34 maintenance costs, aesthetics, local impacts, traveler and other user costs, service life
35 time to construct and other factors that the department considers to be in the best
36 interest of the State. o
37 2. Authorization. Notwithstanding section 4243 or any other provision of law, the
38 department may_use design-build contracting to deliver projects. The department may
39 evaluate and select proposals on either a best-value or low-bid basis, If the scope of work
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requires substantial engineering judgment, the quality of which may vary significantly. as
determined by the department, then the basis of award must be the best value,

The department retains the authorityAto terminate the contracting process at any time, to
reject any proposal, to.walve technicalities or to solicit new proposals if the department
determines that doing so is in the best interest of the State, .

3. Prequalification. A proposer must be prequalified to be eligible to submit a
proposal. A proposer must be prequalified by a project-specific request-for-qualifications
process described in this subsection, or a proposer may be a team formed of contractors
and designers_that are each prequalified separately for design-build confracting in
accordance with ongoing prequalification procedures established by the department. The
department shall specify the method of prequalification in its discretion. except that if the
basis of award is the best value, then prequalification must be through a project-specific
request-for-qualifications process. :

"The department shall give public notice of a project-specific request-for-qualifications

process. The department shall issue a request-for-qualifications package to all firms

‘tequesting one in accofdance with the notice. Interested firms shall supply. for

themselves and all major participants, all information required by the department. The
department may investigate and verify all information received. All financial
information, trade secrets or other information customarily regarded as confidential
business_information submitted to the department is confidential. The department shall
evaluate and rate all firms submitting a conforming statement of qualifications and select
the most qualified firms to receive a request for proposals. The department may select
any number of firms, except that, if the department fails to prequalify at least 2 firms, the
department shall repeat the request-for-qualifications process or select a different project

delivery method.

4. Request for proposals. If prequalification is through proiecbspeciﬂc‘
preqgualification, the department shall issue a reqguest for proposals to those firms
prequalified.  If prequalification is through ongoing prequalification procedures
established by the department, the department shall give public notice of the request for
proposals. The request for proposals must set forth the scope of work, design parameters
construction requirements, time constraints and all other requirements that have a
substantial impact on the cost or quality of the project and the project development
process, as determined by the department. The request for proposals must include the
criteria for acceptable proposals and must include a request-for-information process that
allows for clarification of such criteria. For projects to be awarded on a best-value basis,
the scoring process and quality criteria_must also be contained in the request for
proposals. The request for proposals may also provide for a process for the department to
meet with each proposer individually to review conceptual technical elements of each
proposal before full proposal submittal for the purposes of identifying design or other
technical elements that are unacceptable to the department or that obviously would cause
rejection_of the proposal as nonresponsive. All such conceptual technical meetings,
including submittals and responses, are confidential until award of the contract, but the
department may issue addenda to all proposers to clarify design or other technical
elements that will or will not be allowed. Upon award of the contract and after resolution
of any procurement disputes, the department shall return documents submitted by
unsuccessful proposers upon request. The request for proposals may also provide for a
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stipend upon specified terms to unsuccessful proposers that submit proposals conforming
to all material request-for-proposals requirements as determined by the department.

5. Low-bid award. If the basis of the award is lowest cost, then each proposal must
be submitted by the proposer to the department in 2 separate components, a sealed

technical proposal and a sealed price proposal. These 2 components must be submitted

simultaneously. The department shall first review technical proposals for responsiveness.
The department shall award the contract to the proposer that submits .a_responsive
proposal with the lowest price, if the proposal meets all material request-for-proposals
requirements as determined by the department.

6. . Best-value award, If the basis of the award is best value, then each proposal

must be submitted by the proposer to the department in 2 separate components, a sca led
technical proposal and a sealed price proposal These 2 components must be submitted

‘simultaneously.

The department shall open first each technical proposal and evaluate and score it based on
the quality criteria contained in the request for proposals. The request for proposals may
provide that the range between the highest and lowest quality score of responsive
technical proposals must be limited to an amount certain, During this evaluation process,
the price proposals must remain sealed and all technical proposals are confidential,

After completion of the review for responsiveness the department shall pubho]v open
and read each price proposal associated with each responsive technical proposal. The
department shall calcuiate the overali value rating for each proposal, which is the total
price divided by the quality score.” The department shall award the contract to the
proposer with the lowest price per quality score point, if the proposal meets all material

request-for-proposals requirements as determined by the department.

7. Procurement disputes. The request for proposals must provide for resolution of
disputes that may arise before award of the contract by including a dispute review board
procedure in accordance with the department's standard specifications. Except in
extraordinary circumstances as determined by the department, including emergency work
or situations in which delay could result in the loss of funding, the request for proposals
must include a provision that requires that the procurement process be suspended pending
final resolution of such disputes.” In cases involving such extraordinary circumstances
when suspension of the procurement process does not occur, proposers that are not
selected may seek monetary damages directly related to such nonselection.'

SUMMARY

This amendment replaces the bill.

The pu1pose of Part A of this amendment is to stimulate the Maine economy by
Is and. with

allowing the Department of Transportation to receive and solicit proposals and, with

legislative approval, enter into agreements with private entities for the building,
ownership, leasing or financing of certain transportation facilities.

Part B makes changes to the design-build procurement statutes for the Department of
Transportation.

FISCAL NOTE REQUIRED
{See Attached)
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Approved: 03/05/10 Zozec

124th MAINE LEGISLATURE
LD 1639 LR 2033(02)

An Act To Stimulate the Maine Economy and Promote the Development of Maine's Priority
Transportation Infrastructure Needs

Fiscal Note for Bill as Amended by Committee Amendment "' "
' Committee: Transportation
Fiscal Note Required: Yes

Fiscal Note

Potential current biennium cost increase - Highway Fund
Potential current biennium cost increase - Federal Expenditures Funds

Fiscal Detail and Notes »
This legislation allows the Department of Transportation, with Legislative approval, to enter into agreements with
private entities for the building, ownership, leasing or financing of certain transportation facilities. Until potential
proposals from private entities are received, it is not possible to determine whether or not there would be a cost to the
State.

LR2033(02) - Fiscal Note - Page 1 of | 7 (,})
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P ~ Agency: MaineDOT

"}Contact Person: Toni Kemmerle :
i ,ontact Person 'S E-Mall Address: Toni. kemmerle@malne gov

: :f . - !‘1'.'7"Agei1ey‘",sijexp,eriellee in aclministering:'or applying this public records exception.
: Leglslait1on oonlailﬁng this exoeptiori became effective on July 12, 2010. To date,

- MaineDOT has had no expenence adm1n1ster1ng or. applying this pllbllC records
‘ exceptlon :

L 2 ;DOes ,yo.ur ,agency supporf: or oppose‘the exception?

- MaineDOT supports this exception because we believe that a law guaranteeing the
- confidentiality of the concept and details of such proposals will encourage the

o deVel’opiﬁerit’ and submission of innovative, well conceived proposals by providing a
-~ means to protect the necessary investment in time, resources and talent by the

L subrmtter(s) from unJust appropnatlon by others. :

| 3. Identlfy any problems that have occurred in apphcatron of this exceptlon Is the

-~ 'exceptlon clear"

No problems mn apphcatmn have occurred. We believe the exception 1s articulated
o olearly ' :

o 4. Does yageli'c,yfrecommendr changes to thisexception?

s, Identlfy stakeholders whose mput should be considered in the evaluation of this
g exceptlon? '

- We are unaware of any stakeholders whose input should be considered.

. 6 Pliéaser provlde any further relevant information.

 No further information is available.




RIGHT TO KNOW ADVISORY COMMITTEE
LEGISLATIVE SUBCOMMITTEE

DRAFT AGENDA
July 19, 2012
9:00 a.m.
Room 438, State House, Augusta

Convene

1. Welcome and Introductions
Judy Meyer, Chair

2. Projects
A. Application of FOA laws to Maine Public Broadcasting Network
Mark Vogelzang, President & CEO
Maine Public Broadcasting Network

B. Status of e-mail addresses collected by schools and towns (Letter from Rep. Nelson
related to parental privacy in Maine schools; Falmouth experience)

C. PL c. 264: email and other communications of elected/public officials (2011)
D. Use of technology in public proceedings (participation from remote locations)

E. Templates for drafting specific confidentiality statutes

3. Scheduling future meetings
4. Other?
Adjourn

Right to Know Advisory Committee
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APRIL 12, 2011

Margaret Reinsch
Senior Legal Analyst

J udiciaiy Commuttee
Right to Know Advisory

 Commuttee

The Maine Public Broadcasting Network is Mame’s largest statéwide news and public
affairs orgamzatmn with administrative offices and production-facilities for radio and television
n Lewiston, Bangor, Augusta and Portland. The station’s transmitters and translators are looated
throughout the state delivering programs to nearly all of Maine citizens. The organization
employs 119 staff members. According to the organization’s IRS 990 Form ending 6/30/10,
MPBN net assets were $15,473,227. According to MPBN’s own audit ending June 30, 2010 1t
received gbvemment support of ‘$1,954,235 from the State of Maine, $1,5 74,366 from the

Corporation for Public Broadcasting and government grants of $33,016.

MPBN comes under the FOA Act as “the board of directors of non—proﬁt, non-stock

private corporation that provides statewide noncommercial public broadcasting services and any

o |




* of fts committees and subcommittees” and as such under FOA’s public proceedings “means the

transaction of any functions affecting any and all citizens of the state.”

Cove Writers, Inc\. and Hometown News Service are news companies producing columns
for Maine and other state’s newspapérs. Hométd\ﬁn News Service is the longest serving |
continuoﬁs member of the State House Neﬁvspersons, the press corps Witﬁ offices in the Cross
Building. Both news organizations have as its president and chief journalist, Allen D (Mike)

Brown.

On December 15 , 2010, Cove Writers, Inc. filed a F OA request to MPBN President James
" Dowe for certain financial information. (See Copy Enclosed). A FOA request 18 maildated by a
reply within five X.Norking days. No reply came within that period or in subsequent weeks |
although several attempts to reach President Dowe were fitile until February 201 1with a phone
call from John F. Isacke, Vice Pfesident and Chief Financial Officer which was 45 days from the
original request and 40 days in violation of thé FOA Act. I requested of Mr. Isacke to put his
response in writing which he did with letter dated 2/311. (See‘Co py Encioséd). Although certain’
MPRN financials were forwarded, two items (1) a copy of MPBN’s current roster of full-time
employees with their-job titles and rangés for pay grades, and (2) a ;urrent copy listing part-time
and/or contract émployees who feceiVed IRS Form 1099 including thé amounts they received

were omitted.

According to M. Tsacke the two omitted items do not apply under the FOA Act.

2




On March 25, 2011, Cove Writers, Inc. filed a FOA to P. James Dowe, P.résideﬁt, MPBN,
requesting a copy of MPBN’s IRS Form 1099-Misc. listing persons and/or companies or other

individuals /entities including the amounts received. There was no response after five days. In

fact, there was no response at all.

After searching the relevant history files of the FOA Act and the Right to Know Advisory
Committee which was created by Public Law 2005, chapter 631, and Which has the o%fersight gnd
responsibility of recommending changes to the Judiciary Committee, I can find no exc.eption that
any of the requests in the originel letter of December 15, 2010 to Mr. Dowe are conﬁde_ntial and

therefore exempt as stated by Mr. Isacke.

However, if Mr. Isacke’s presumption is correct, then there is a gross conflict in that
although MPBN comes under FOA’s “Proceedings”™ as Mr. Isacke admits, it does not under
“public Records.” Therefore, it challenges the general purpose of the Maine FOA as
“transactions of any functions affecting any and aﬁ citizens of the state” and specifically and
effectively 1abeh'ng all MPBN public records as confidential. Mr. Isacke did respond to requests
for some information under ‘Public Recérds “but chose to withhold other information under

«“public Records” therefore “picking and choosing” what public records to reveal to the public.

MPBN is Maine’s only “non-profit corporation that provides statewide noncommercial

public broadeasting services” and therefore specifically under Maine’s Freedom of Access Act.

W
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The Right to Know‘AdVisory Committee should review MPBNs proprietary stance on Public
Records in ﬁew of its trémendous media influence in Maine énd as the recipient of nearly two
million anmually of taxpayer funds. If M. Tsacke is correct then MPBN is under Maine’s FOA
Act in name only and escépés public access to all of its public records or whatever it chooses to

reveal.

On February 17, 2011 a column bylined by Mike Brown was printed in the Ellsworth
American (See Copy enclosed) réveal'mg financials of MPBN ending June 2009 With the
questions of MPBN’s cavalier llegal time responses and why if the State of Maine taxpayers
were contributiﬁg nearly $2 milﬁon_ toa noﬂ—proﬁt, private news corporation then why it did not

come fully under the FOA Act?

Efforts are current and continuing to obtain full compliance from MPBN but so far it
refuses to release requested information under Maine’s Freedom of Information law claiming

confidentially of personne] records.

Enclosures:

T A <CCo <> '\w
Allen D. (Mike) Brown, President
Hometown News Service
State House Station 162

Augusta, ME 04333




* Phone 287-489%

E-mail brown@midcoast.com




Cove WRITERS, INC.
INDEPENDENT SYNDICATION
78 CLIFE ROAD, SATURDAY OCOVE
NORTHPORT, MAINE 04849

TRLEPHONE (207) 338-8418
TAX (207) 3384802

December 15,2010

© Jim Dowe, President

Maine Public Broadcasting Network
1450 Lisbon Street

Lewiston, Maine

 Dear Mr. Dowe:

Pyrsuant to Tiﬂe 1, MRSA, Chap. 13, Maine’s Freedom of Access Law, [ am requesting the

following informatiomn:

1.) The most recent andited financial statement of MPBC.
2.) A copy of MBPC’s latest filed IRS 990 form.

3.) A copy of MPBC’S current roster of full-time employees with their job titles and ranges

for pay grades.

4.). A current copy listing MPBC’s pari-time and/or contract employees who received IRS

Form 1099 including the amounis they received,
5.) The names of current MPBC Board of Trustees and their terms of office.

Than ydu M. Dowe for your past cooperation and prompt reply to the above requests. Also if
you have any comment on content and activity of your organization please include it your rep

Sincerely,
TR e

Allen D. fMike) Brown, President
Cove Writers, Inc.
Hometown News Service




Maine Public Broadcasting Network

1450 Lisbon Street, Lewiston, Maine 04240-3595 - 800-884-1717 - ©07-783-9101 + Fax 207-783-5193

February 3, 2011

Allen D..Brown

Cove Writers, Inc.

78 Cliff Road, Saturday Cove
Northport, Maine 04849

Re: Your request of December 15, 2010

. Dear Mr. Brown, |

It was nice speaking with you on the phone yesterday. As | stated during our
conversation, | do not believe that the items you have requested are all subject to
Title 1, MRSA, Chapter 13 — Maine’s Freedom of Access law. My beliefsin that
regard are as follows! _'
- As | told you, | am not a lawyer, but my simple reading of Chapter 13 is
~ that it pertains to Public Proceedings and to Public Records.
- With respect to Public Proceedings, the work of MPBN's Board of
‘Directors, its committees and subcommittees are specifically
included in §402 2. E. MPBN maintains a public file of all such
mestings and those files are available for review, upon request, in
our Lewiston office as provided under the Freedom of Access law.
_ As it pertains to Public Records, it is my belief that MPBN is
neither an agency of the state nor are its employees public officials.
As such, it is my belief that the Public Records provisions of
Chapter 13 do not apply to MPBN.

Within that context, my response to each of your questions follows:

1. Enclosed, for your convenience, is a copy of MPBN's audited financial
statemnents for the years ended June 30, 2010 and 2009, This document is
made available to the public on our website, www.mpbn.net .

2 Enclosed, for your convenience, is a copy of MPBN’s draft Formi 990 for

" the year ended June 30, 2010, [ will let you know if any substantive-
changes are made prier to its filing which s due February 15, 2011, This
document is also made avallable to the public through both the IRS
website and on MPBN's website, www.mpbn.net .

5 The roster of full-time employees, their job titles and salary ranges isnot a
document we normally share and’is not enclosed. However, the Form 990

Television . Radlo = Education . Internet

V With offices and studios in Bangor, Lewiston and Portiand

mpOATET~




referred to above discloses for all employees who are compensated at
$100,000 or higher, their name, title and total compensation. A

4, The listing of part-time and/or contract employees who received an IRS
Form 1099 and the amounts they received is not a document we normaily

share and is not enclosed.
5. A listing of our Board of Trustees is also made available to the public on

our website, www.mpbn.net . A fisting, including their terms of office is
enclosed for your convenience.

| again apologize for the tardiness of my reply to your request,

I there is anything else | can do for you, do not hesitate td contact me directly. |
nave enclosed one of my business cards. It contains my direct contact

information.

When and if an article results from this information response, | would appreciate
recelving a copy, Thank you. ' : ‘

Sincerely,

John F. Isacke _
Vice President and Chief Financial Officer

Cc Alan L Baker, Publisher, The Ellsworth American (w/o Enc) _
P. James Dowe, President, Maine Public Broadcasting Network (w/o Enc)

2
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Ellsworth American/State bf Maine Column/Mike Brown/Issue 2/ 17/11

MPBN's Violation of the Maine FOA Act

* The Maine Freedom of Access Act lies at the heart of a democratic government. It grants
the peoplé of this state a broad right of access 10 public records with transparency, a fundamental
principle of the Act. Within its many statute definitions is the right to a filers respohse within five

days.

On December 15,2010 ﬁlér Hometbwn News Service requésted of James Dowe,
president of Maine Public Broadcasting Network, certain financial records of MPBN under the
Freedom of Access Act, The response date was overdue on January 7, 2011 and the filer
contactea the MPBN office and was informed that the request had been forwarded to the fmanéial
department. On January 17, there was still no response. AS the filer contemplated couﬁ action
under the Act there was a phone reSpohse on 2/3/11/ from John F. Isacke, MPBN vice président
and chief financial officer, which was 45days from the original response and sbmé forty days in

violation of the Freedom'of Access Act. -

MPBN comes under the Acts public pro ceedings definitions as‘the board of directors of' a
non-profit, non-stock, private corporation that provides statewide noncommercial public

broadcasting services and any of its committees and subcommittees”




Although VP Isacke provided hard copy duplicates of certain financials—IRS 990 for 2099
and Audited Repbrt, 2010 - he wrote in é cover letter that,*T do not believe éhat all fhe ‘items
requested are subject té the FOA Act? He further stated,“T am not a laWer, but my simple
reading of Chapter 13 st pertains to Public Records is that neither is MPBN an ageﬁcy of the

state nor are its employees public officials”

What VP Isacke was referring to in the filers requés’t was (1) a copy of MPBNs full-time
employees with their Job titles and ranges for pay grade and (2) a listing of oontract emplovees
who reoewed IRS Form 1099 and the amounts they received. These two items have been in the

filers request to MPBN for nearly a decade and fully furnished even Wlth specific names and

SpCClﬁC salary although only a salary range was requested.

MPBN is one of the largest media corporations in Mains employing 119 employees and
therefore has considerable impact on information, ideas and news content in programs provided to

nearly all of Maine citizens through transmitters throughout the state.

MPBN isa $15.5 mﬂhon tax-exempt corporation according to its 2009 IRS report. A
substa.ntlal revenue strea_m is public support, that is, taxpayer funds. In its 2010 revenue, the Steﬁe
of Maine, via taxpayers, contributed $1,954,235 and the Corporation for Public Broadcastmg, via
taxpayers, $1,5 74 366 other government grants of §33, 016 via taxpayers for a total of

| $3,561,617. The MPBRN membership revenue was $3,566,370 or only $4,753 more than publlic :

. taxpayer support.

®
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According to its 2010 audit, the reported 118 anonymoﬁs (so stated VP Isacke) employees
received $5,001,699 in salaries and benefits. The only employee identified in the IRS 990 Form
was President James Dowe with a salary of $156,325 plus $7,328 in retirement and other deferred

compensation.

Phone conversations with VP Isacke indicated that the reason for the“delay’ of response -
th did not admit to violation of the Act - was that he was“%oo0 busy’” Also, he objected to sending
hard cbpy data when the intémet was available. waev‘er, in its self-praising organization |
overview on its IRS 2009 Form it stétes .precisely, “Any member of the general public can also

request either verbally or in writing that these documents be sent to them?”

. Asto VP Isacke’s'simple reading’ of the FOA Act that MPBN is not SUb}CCf to Pubhc
Proceedings and Public Records under the Aot n regard to employee salaries and pay ranges -
that private opinion appears to be in conflict with the term“public proceedings meaning the
" transactions of any function affecting any and all citizens of the state?” The fact that Maine citizens
éontributed $1,954,235 to support MPBN. salaries and benefits in 2010 should be considered a

function.

Appa_renﬂy there has been some shading i in the transparency of MBPN since the open and
full cooperation of MPBN Pres1dent Jim Dowe through the years. The fact that MPBN was 45

days late and in violation of the FOA Act should be of considerable concern of all citizens and .

(D
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especially the state legislature which appropriates millions in support of MPBN programming
when the state itself has financial concerns of providing its citizens with basic needs of

subsistence livability with the éhallenge of declining revenues,

Nothing so darkens the transparency of government and its ancillary providers of public

information than the shadows of silence.

-30-




PIERCE ATWOOD:3

James B. Zirapritch

MerriiPs Wharf
254 Commercial Street
Portland, MI. 04701

207-791-1270 vaice
207-797-1350 fax
jeimpritch@picreearwood.com

plerceatwood.com

June 26, 2012

Senator David R. Hastings, 11

Chair, Right to Know Advisory Committee
c/o Office of Policy & Legal Analysis

13 State House Station

Augusta, ME 04333-0013

Re:  Maine Public Broadcasting Corporation
Dear Senator Hastings:

We understand that the applicability of the Freedom of Access Act to our client Maine
Public Broadcasting Corporation may be on the Right to Know Advisory Committee’s agenda
for an upcoming meeting of the Committee, as a result of a 2010 request for information by
Allen D. (Mike) Brown (now deceased) on behalf of Cove Writer’s, Inc. and Hometown News
Service.

That request sought five items:

The most recent audited financial statement of MPBC.

A copy of MPBC’s latest filed IRS 990 form.

A copy of MPBC’s current roster of full-time employees with their job titles and ranges
for pay grades.

A current copy listing MPBC'’s part-time and/or contract employees who received IRS
Form 1099 including the amounts they received.

5. The names of current MPBC Board of Trustees and their terms of office.

(o I pe

B

MPBC provided items 1, 2 and 5, all of which MPBC regularly makes public. It did not
provide items 3 and 4 since, as noted below, the “public records™ definition in the Freedom of
Access Act does not extend to the records of a private corporation such as MPBC.'

: Separately, we point out that disclosure of the information requested in items 3 and 4 would be a violation
of Maine law. Maine's personnel file law, 26 MRSA Section 631, requires employers to keep confidential the
comtents of personnel files. Employee compensation falls squarely within the definition of materials within a
“personnel file,” The statute provides in pertinent part as follows:

PORTLAND, ME BOSTON, MA PORTSIOUTH, NH AUGUSTA, ME STOCKHOLM, 58 WASHINGTON, DC
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, On behalf of our client, Maine Public Broadcasting Corporation, we would like to
address the application of the Maine Freedom of Access Act, 1 MRS §§ 400 ef seg. (the “Act™)
to Maine Public Broadcasting Corporation in greater detail, as set forth below.

I. Maine Public Broadcasting Corporation is a private non-profit corporation; its
officers are not “public officials”

Maine Public Broadcasting Corporation (“MPBC”) is a private, non-profit, tax-exempt
corporation that carries out its mission as a charitable entity similar to thousands of other non-
profits here in Maine. It does business under the assumed names “Maine Public Broadcasting
Network” and “MPBN.”

MPBC has a state-wide public board of trustees who provide volunteer lay leadership and
governance for the organization. And its mission is clear: '

Every day, the Maine Public Broadcasting Network connects the people of Maine to each other and to
the world through the open exchange of information, ideas and cultural content. As Maine’s premier
independent media resource, we create exceptional opportunities for the communities we serve lo engage
with critical issues, compelling stories and quality entertainment.

MPBC was incorporated on February 7, 1992 by the filing of Articles of Incorporation
with the Secretary of State pursuant to the Maine Nonprofit Corporation Act, Title 13-B. It
sought and obtained a determination from the Internal Revenue Service (IRS) that it qualifies as
a tax-exempt organization under Section 501(c)(3) of the Internal Revenue Code.

But MPBC is not, and never has been, an “agency” or “political subdivision” of the State
or a governmental entity, and its officers are not, and never have been, “public officials” of the
State of Maine. That is clear.

- II. Background on the 1992 Unification of Public and Private Noncommercial
Educational Broadcasting in Maine

In 1961 Colby-Bates-Bowdoin Educational Telecasting Corporation, known as “WCBB,”
was founded as an independent, private, non-profit organization. In 1992, it was a free-standing
private tax-exempt organization.

For the purpose of this section, a personnel file includes, but is not limited to, any formal or informal
employee evaluations and reports relating to the employee’s character, credit, work habits, compensation
and benefits and nonprivileged medical records or nurses’ station notes relating to the employee that the
employer has in the employer’s possession. Records in a personnel file may be maintained in any form
including paper, microfiche or electronic form. The employer shall take adequate steps to ensure the
integrity and confidentiality of these records. (Emphasis added.)

Disclosing such confidential personnel file information to a news outlet would clearly be inconsistent with, and in
violation of, the personnel file law, and would be the polar opposite of MPBC taking “...adequate steps to ensure the
...confidentiality of [employee personnel] records.”
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Commencing in 1963 the University of Maine System (“UMS”) established a public
broadcasting network known as Maine Public Broadcasting Network or MPBN. Unlike WCBB,
it was not a separate entity, but rather a functional “division” of UMS. (The former MPBN,
operated as a division of UMS, is referred to in this letter as “MPBN-UMS.”)

In 1992 WCBB and MPBN-UMS were unified in a public and private noncommercial
educational broadcasting entity. The unification was authorized by Chapter 848 of the Public
Laws, Second Regular Session, 1991 (the “Enabling Act”), which became effective on April 9,
1992. The Enabling Act stated:

“[UMS] may transfer the assets and liabilities associated with [MPBN-UMS]...t0 a
Maine nonprofit, nonstock, private corporation, referred to in this Act as ‘the
transferee corporation,’ formed pursuant to the Maine Revised Statutes, Title 13-B for the
purpose of unifying the operations of [MPBN-UMS] and WCBB, operated by the Colby-
Bates-Bowdoin Educational Telecasting Corporation, into a noncommercial statewide
public broadcasting network.” (Emphasis added.)

The combination was accomplished as follows: (1) MPBC was formed, (2) the assets and
liabilities of MPBN -UMS were transferred to MPBC, and (3) WCBB merged into MPBC. Asa
result, the broadcasting assets and liabilities of MPBN-UMS and WCBB were combined in a
new private corporation, MPBC. MPBC then adopted the name “Maine Public Broadcasting
Network™ as an assumed name for operational purposes.

The Enabling Act, by permitting UMS to dispose of the assets and associated liabilities of
MPBN-UMS, relieved the State of funding obligations for MPBN-UMS, which had formerly
been part of the annual educational appropriation for UMS. To complete this financial shift, the
Enabling Act stated: '

“An annual appropriation for operating, constructing, equipping, maintaining, improving
and replacing facilities of the corporation [Maine Public Broadcasting Corporation] must
be made in amounts sufficient to insure delivery of the broadcast services throughout the
state.” Enabling Act §3.

Parenthetically, we would point out that the Legislature has not fully honored this
obligation. In the most recent legislative session, after the Administration proposed eliminating
the entire among of MPBC’s appropriation, the Legislature voted to restore funding for next
year, albeit at a lower level, $1.7 million, significantly less than the $2.5 million it will cost
MPBC to provide statewide non-commercial public broadcasting services as contemplated by the
Enabling Act.

In MPBC’s current fiscal year, MPBC’s budget is $11.2 million, of which only $1.9
million, or 17%, was received from the state of Maine.

o
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III. Applicability of the Freedom of Access Act to MPBC

In recognition of the fact that MPBC was to receive financial support from the State, and
was the transferee of public assets (subject to related liabilities), Section 1 the Enabling Act also
amended Section 402(2) of the Freedom of Access Act to expand the definition of “public
proceedings,” to include transactions by the following:

“E, The Board of Directors of a nonprofit, nonstock private corporation that provides
statewide non-commercial public broadcasting services and any of its committees and
subcommittees.” (Emphasis added.)

As you know, the Freedom of Access Act generally covers legislative committees and
subcommittees, boards or commissions of state agencies or authorities; boards, commissions, |
agencies, or authorities of any county, municipality, school district or regional or other political
or administrative subdivision; and associations, the membership of which is composed of
exclusively of the foregoing entities. In contrast, MPBC is the only private corporation that is
subject in any way to the Freedom of Access Act.

However, Section 1 of the Enabling Act amended the Freedom of Access Act only in
Section 402(2) [“Public Proceedings”], leaving untouched the definition of “public records™ i
the Freedom of Access Act. Thus, “Public Records” continue to be defined to mean:

«_.. any written, printed or graphic matter or any mechanical or electronic data
compilation from which information can be obtained, directly or after translation into a
form susceptible of visual or aural comprehension, that is in the possession or custody of
an agency or public official of this State or any of its political subdivisions, or is in
the possession or custody of an association, the membership of which is composed
exclusively of one or more of any of these entities, and has been received or prepared for
use in connection with the transaction of public or governmental business or contains info
related to the transaction of public or governmental business....” 1 MRSA §402(3).
(Emphasis added.)

The Freedom of Access Act was carefully amended to reach the proceedings of the
board of directors (and committees and subcommittees) of MPBC, but omitted any change to the
definition of “public records.” As a result, the “public records” aspect of the Freedom of Access
Act was, and remains today, limited to agencies or public officials of the State or its political
subdivisions, and does not apply to MPBC.

Section 8 of the Enabling Act included a further “general” provision relating to the
Freedom of Access Act, stating::

“In recognition of the fact that the transferee corporation will receive public funds and
public assets the transferee corporation [MPBC] is subject to the Maine Revised Statutes,
Title 1, Chapter 13, and must adopt bylaws and policies to implement the requirements of
that chapter.”

P
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MPBC promptly adopted, on June 24, 1992, (a) Bylaw provisions expressly requiring
meetings of the Board and of any committee of the Board to be open to the public and requiring
notice to the public of all such meetings, and (b) a “Freedom of Access Policy” (copy attached)
to implement the Freedom of Access provisions of the Enabling Act.

MPBC’s Freedom of Access Policy expressly specified public access to certain
documents as follows:

“Public Records: All documents distributed to the Board of Trustees which are not the
subject of discussion in executive session shall be made available to members of the
public upon request. Requests for copies shall be handled expeditiously and with
courtesy. All such documents, in addition to other materials required by the Federal
Communications Commission, shall be available for public inspection in the Public File
that shall be maintained at MPBC’s general offices.” (Emphasis added.)

The Bylaws.and Policy appropriately implemented and respected Section 8 of the Enabling Act,
while also honoring the limited and specific changes the Enabling Act made in the definition of
“public proceedings” (and not “public records™) in the Freedom of Access Act.

This different treatment of proceedings and records was clearly intentional, and
purposeful. '

First, treating all records of MPBC as “public records” would clearly be overkill because
MPBC is simply not a state agency. It is a non-profit organization formed as a private
corporation. '

Second, bear in mind the unique journalistic role of MPBC. It is a highly visible, non-
commercial, public broadcasting news organization. Its radio and tv stations have hundreds of
thousands of Mainers who tune in each week for its national programming from NPR and PBS
and its regional news stories. Its reporters regularly engage in independent investigative
journalism, interview individuals involved in matters of public interest, maintain journalistic
notes and work papers, and prepare reports for broadcast. It would turn MPBC’s mission upside
down if, for example, its journalistic notes and work papers constituted “public records” that
could be obtained by any person. It would have a dramatic chilling effect on the ability of
MPBC to carry out its journalistic mission. It would curb, rather than enhance, MPBC'’s ability
to engage in transparent journalism.

And, as you know, MPBC’s own reporter, AJ Higgins serves as a member of the Right to
Know Advisory Committee, and MPBC has a history of supporting freedom of the press and
efforts to strengthen public media in the State. '

In legal and statutory construction terms, the “specific” provisions of Section 1 of the

Enabling Act, amending only the definition of public “proceedings,” control over the “general”
provisions of Section 8 of the Enabling Act. Against that backdrop, MPBC’s Bylaws and Policy

D
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clearly bridge the two, and harmonize the two provisions. Any other construction would be
illogical and unsupportable.

Put differently, if Section 8 of the Enabling Act were read literally to make the entire
Freedom of Access Act applicable to MPBC, treating all its records as “public records,” treating
its employees (or perhaps only its officers and directors) as “public officials,” and treating
MPBC as an “agency” of the state, then there would have been no reason whatsoever to adopt
Section 1 of the Enabling Act. B

As noted above, the Enabling Act’s amendment of the “public proceedings™ definition in
the Freedom of Access Act, and failure to similarly amend the “public records” definition in that
Act, was intentional, purposeful, and wise.

IV. Other publicly available information and public access

We would also point out that MPBC already has a high standard for transparency to the
public and its donors in place, in part because it Is a recipient of federal funds through the
Corporation for Public Broadcasting. 47 U.S.C §§ 396 e seq. requires all recipients of funding
from the Corporation for Public Broadcasting to certify their continued compliance with federal
open access in rules in five specific areas:

Meetings which must be open to the public (Section 396(k)(4);

Financial information which must be made available to the public (Section 396(k)(5);
Community advisory boards which must be established by (Section 396(k)(8);

Equal Employment Opportunity (“EEO”) regulations and reporting requirements which
must be observed (section 396(k)(11); and

5. Donor list and public activities requirements (Section 396(k)(12).

B

The Corporation for Public Broadcasting requires station grant recipients to certify their
continued compliance with the requirements of these sections prior to receiving any grant funds.
See generally http://cbe.org/stations/certification. MPBC fully complies with these
requirements.

In addition, MPBC offers its financial information online, giving easy access to members
of the public to its annual IRS Form 990 tax return (Return of Organization Exempt from Income
Tax), as well as its audited financial statements and operating budgets for the current and past
years. http://www.mpbn.net/About/MPBNFinancialReports/MPBNBudget.aspx

V. Conclusion

As a private, non-profit, tax-exempt organization engaged in noncommercial educational
broadcasting and-an important independent journalistic voice, MPBC is committed to
compliance with all applicable federal and state laws governing its open access and publicly
available information.

{
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MPBC believes that it has a long and honorable track record of complying with these
requirements. :

MPBC further believes that, for the reasons set forth above, MPBC was not required to
comply with Mr, Brown’s 2010 request for information regarding MPBC’s roster of full-time
employees with their job litles and ranges for pay grades and listing of MPBC’s part-time and/or
contract employees who received IRS Form 1099 including the amounts they received.

And at a broader level, MPBC strongly believes that any attempt to alter the delicate
balance that was struck in 1992 over the applicability of the Freedom of Access Law to MPRC
would be bad public policy, would interfere with MPBC’s devotion to Freedom of the Press, and
would be unalterably opposed by MPBC. Given MPBC’s role and its track record of
transparency, such an exercise would be tantamount to “a solution in search of a problem.™

Sincerely,

j/j'/ ames B. Zim@%
i :
|7
v |
JBZ/mka

ce: Members of the Right to Know Advisory Committee

Mark Vogelzang, President and CEO
Henry Schmelzer, Chairman of the Board
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MPBC FREEDOM OF ACCESS POLICY

Background:

The legislation authorizing the transfer of MPBN assets to MPBC included the -
requirement that MPBC be subject to Maine's Freedom of Access Law. These policies are
proposed to implement that requirement.

Policy:

Public Meetings: In accordance with 1 MRSA Chapter 13, Subchapter 1, the
meetings of the Maine Public Broadcasting Corporation Board of Trustees shall be open to
the public. Public notice of such meetings shall be given over the public radio and television
stations of MPBC no less than three days prior to the meeting.

Executive Sessions: Executive Sessions are limited to deliberations on subjects
which are allowed by law and shall not otherwise be used to defeat the purposes of the
Freedom of Access Law. 4 :

In sccordance with 1 MRSA /s 405, Executive Sessions of the MPBC Board of
Trustees may be called by a motion indicating the precise nature of the business of the
executive session and approved by three-fifths of the Trustees present and voting.

Public Records: All documents distributed to the Board of Trustees which are not the
subject of discussion in executive session shall be made available to members of the public
upon request. Requests for copies shall be handled expeditiously and with courtesy. All such
documents, in addition to other materials required by the Federal Communications
Commission, shall be available for public inspection in the Public File that shall be
maintained at MPBC's general offices.
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Sec. 4. f/:’i() A MRSA §5684, last , as enacted
1 this Act by PL 1989, cf922 is amended to read:
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> April 1, For the purposes of this section, “state mandate”

means any Atate regulatory or statutory action that re-
quires county or municipal government, or a unit of
county or/ unicipal government, to establish, expand or
modify it§ activities in such a way as to necessitate addi-
tional e)ipendnures from local revenues, excluding any
- -order issued by a state or federal court or any legislation
DecessAry to comply with a federal mandate. The State
is not//izulred to fund any state mandate that is neces-
- sary Ao comply with the Maine Human Rights Act; en-
-Sures due process; creates, expands or amends criminal

aws or civil infractions or penalties enforced by munici-
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obligations, when the combined statewide cost of all such
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total amount of propertytaxes collected in the State dur-
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Emer e@ clause. In view of the emergency
cited in th€ preamble, this Act takes effect when ap-
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Effective April 9, 1992.
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(  CHAPTER 848
SP 945D, 3409

An Act to Improve Edncational Public
Broadcasting Statewide

Emergency preanible. Whereas, Acts of the
Legislature do not become effective until 50 days after
adjournment unless enacted as emergencies; and

Whereas, the further development and enhance-
ment of educational noncommercial radio and television
programming for Maine people throughout the State is
vital to the State’s interest; and -

Whereas, there exist present opportunities to unify
public and private noncommercial educational broadcast-
ing in this State; and

‘Whereas, encouragement and assistance to take
advantage of these opportunities is essential to the ad-
vancement of educational noncommercial radi6 and tele-
vision broadcasting in this State; and

Whereas, legislation is necessary to authorize the
University of Maine System to take advantage of the
opportunity to unify public broadcasting in this State for
the benefit of all the citizens of Maine; and

Whereas, in the judgment of the Legislature, these
facts create an emergency within the meaning of the Con-
stitution of Maine and require the folloWing legislation
as immediately necessary for the preservation of the pub-
lic peace, health and safety; now, therefore,

Be it enacted by the People of the State of Maine
as follows:

Sec. 1. 1 MRSA §402, sub-§2, as amended by
PL. 1989, c. 878, Pt. A, §1, is further amended to read:

2. Public proceedings. The term “public proceed-
ings” as used in this subchapter shafl-mean means the
transactions of any functions affecting any or all citizens
of the State by any of the following:



CHAPTER 848

A. The Legislature of Maine and its committees
and subcommittees;

B. Any board or commission of any state agency
or authority, the Board of Trustees of the Univer-
sity of Maine System and any of its committees
and subcommittees, the Board of Trustees of the
Maine Maritime Academy and any of its commit-
tees and subcommittees, the Board of Trustees of
the Maine Technical College System and any of its
committees and subcommittees;

C. Any board, commission, agency or authority of
any county, municipality, school district or any re-
gional or other political or administrative subdivi-
sion; and

D. The full membership meetings of any associa-
tion, the membership of which is composed exclu-
sively of counties, municipalities, schoo! adminis-
trative units or other political or administrative sub-
divisions; of boards, commissions, agencies or au-
thorities of any such subdivisions; or of any combi-
nation of any of these entitiesz; and

E. The board of directors of a nonprofit, nonstock
private corporation that provides statewide non-
commercial public broadcasting services and any
of its committees and subcommittees.

Sec. 2. 20-A MRSA §852, sub-§3 is enacted to
read: : :

3. Transfer of assets and liabilities. The Univer-
sity of Maine System may transfer any assets and liabili-
ties acquired pursuant to this section in order to unify
operation in a nonprofit, nonstock private corporation.
The University of Maine System retains a reversionary
interest in the university’s assets as provided for in the
articles of incorporation of that corporation. An annual
appropriation for operating, constructing, equipping,
maintaining, improving and replacing facilities of the cor-
poration must be made in amounts sufficient to ensure
delivery of broadcast sources throughout the State.

Sec. 3. Transfer authorized. Pursuant to the
Maine Revised Statutes, Title 20-A, section 852, subsec-
tion 3, the University of Maine System may transfer the
assets and liabilities associated with the Maine Public
Broadcasting Network, operated by the system, to a
Maine nonprofit, nonstock private corporation, referred
to in this Act as “the transferee corporation,” formed
pursuant to the Maine Revised Statutes, Title 13-B for
the purpose of unifying the operations of the Maine Public
Broadcasting Network and WCBB, operated by the
Colby-Bates-Bowdoin Educational Telecasting Corpora-
tion, into a noncommercial statewide public broadcast-
ing network. .

The transfer may occur only if the transferee cor-
poration has a board of trustees that includes the chan-

PUBLIC LAWS, SECOND REGULAR SESSION - 1991

cellor of the University of Maine System; 3 members
representing the Board of Trustees of the University of
Maine System; the President of Bates College; the Presi-
dent of Bowdoin College; the President of Colby Col-
lege; and not fewer than 8 nor more than 12 public trust-
ees elected by the board in the manner prescribed in the
corporation’s bylaws. The president of the transferee
corporation is a nonvoting member of the board.

The Maine Revised Statutes, Title 13, section 3062 .

does not apply to the transfer of assets authorized in this
section. The Treasurer of the University of Maine Sys-
tem may execute and deliver any document or instru-
ment and take any action necessary or convenient to
carry out the transfer of assets and liabilities authorized
in this section.

Sec. 4. Budget estimates. The transferee cor-
poration shall prepare and submit its appropriations re-
quirements for consideration pursuant to the Maine Re-
vised Statutes, Title 5, section 1665 in the same manner
as public higher education institutions of the State. The

" appropriation requirements are limited to the costs of

constructing, equipping, maintaining, improving and re-
placing the buildings and equipment for its transmitting
facilities, production facilities, master control centers and
interconnection equipment that provide signals to its
transmitters or other distribution systems, and of operat-
Ing its transmitting facilities so that the Legislature may
appropriate sufficient funds to that corporation fof those
purposes. Appropriations must be made in amounts to
be determined by the Legislature for those purposes.

Sec. 5. Personnel. The transferee corporation
shall protect certain rights of Maine Public Broadcasting
Network employees covered by colledtive bargaining
agreements as of March 1, 1992 as follows.

For those Maine Public Broadcasting Network em-
ployees who were employed on March 1, 1992 and who
are employed on June 30, 1992, each individual must be
offered an individual employment contract by the trans-
feree corporation at the employee’s fiscal year 1991-92
salary for a period of one year beginning July 1, 1992.
Unless the employee voluntarily leaves the position or is
subject to termination for cause, the transferee corpora-
tion shall pay the balance of the employee’s annual sal-
ary for the year ending June 30, 1993 if the employee is
laid off. The transferee corporation shall offer this group
of employees a benefit package, including health insur-
ance, retirement benefits, Federal Insurance Contribu-
tions Act benefits, workers’ compensation insurance, dis-
ability insurance, or other benefits that the transferee
corporation’s board of trustees approves equal to at least
a value of 20% of the annual salaries and wages of that
employee group. .

For those Maine Public Broadcasting Network em-
ployees who were employed on March 1, 1992 and who
are not employed on June 30, 1992 and who have not left
their positions voluntarily or been terminated for cause,
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Sec. 8. Freedom of access. In recognition of |}
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the transferee corporation shall offer those individuals
any vacant positions within their job classifications that
are filled prior to June 30, 1993.

Sec. 6. State support; intent. The Legislature
intends that the State support and provide funding in
accordance with section 3 to meet the costs of delivering
broadcast services 5o that all the people of the State may
share equitably in the advantages of public broadcasting,
regardless of geographic location or economic circum-
stances.

Sec. 7. Transfer; findings; intent. The Legisla-
ture finds that it is in the best-interest of the people of
the State in all regions to develop, maintain and support
a structure of public broadcasting that will ensure the
most cohesive and efficient system possible. The Legis-
lature finds that it is desirable to unify the operations of
the Maine Public Broadcasting Network, or MPBN, op-
erated by the University of Maine System, and WCBB,
operated by the Colby-Bates-Bowdoin Educational Tele-
casting Corporation, in a nonprofit corporation that will
provide public noncommercial radio and television pro-
grams for audiences throughout the State, using broad-
cast systems and other delivery mechanisms that new
technological developments may allow. The Legislature
further finds that unifying of the operations of MPBN
and WCBB will provide 2 unique and more valuable
service to the people of Maine, producing, promoting
and delivering more high-quality programs to all Maine
residents; unify the people of this State in all geographic
areas by increased public awareness of matters of state-
wide importance; protect public broadcasting’s free press
function; offer greater efficiency in delivering the best
possible service for the lowest possible cost; retain flex-
ibility for combining federal, state and private financial
assistance; and develop the independent fundraising po-
tential that public broadcasting has demonstrated.

The Legislature intends that this Act will bring
about the orderly tranmsfer of licenses and operational
responsibilities for state-owned educational noncommer-
cial radio and television stations to a nonprofit, nonstock
private corporation that will combine the broadcasting
facilities and capabilities of MPBN and WCBB...

e

the fact that the transferee corporation will receive pub-
lic funds and public assets the transferee corporation is

subject to the Maine Revised Statutes, Title 1, chapter

13 and must adopt bylaws and policies to implement the

requirements of that chapter oo

JO—

i

Sec. 9. Appropriation. The following funds are
appropriated from the General Fund to carry out the

purposes of this Act.

CHAPTER 849
1992-93

UNIVERSITY OF MAINE SYSTEM,
BOARD OF TRUSTEES OF THE |

Maine Public Broadcasting Network

All Other ($80,258)
Deappropriates funds not
needed.

Maine Public Broadcasting Network

All Other $80,258
Provides funds for the construc-

tion of a radio transmitter to

serve the St. John Valley.

BOARD OF TRUSTEES OF THE
UNIVERSITY OF MAINE SYSTEM
TOTAL , $ -0-

Emergency clause. In view of the emergency
cited in the preamble, this Act takes effect when ap-
proved.

Effective April 9, 1992.

CHAPTER 849 A
H.P. 1708 - L.D. 2389

An Act to Implement the Jobs Creation
Bond Package/

Emergency preamble. !Whereas, Acts of the
Legislature do not become efféctive until 90 days after
adjournment unless enacted /aé emergencies; and

Whereas, the Statg’is in a severe economic down-
turn and tens of thousards of jobs have been lost in the

State during that dow/grf(urn; and

Whereas, b(a/rid issues for infrastructure construc-
\\tion projects are @ proven method of creating jobs; and

Whereaé/, many of the State’s infrastructure fa-
cilities are in'need of immediate improvement; and

Whereas, numerous infrastructure construction
projects’ could begin this summer if funding were avail-
able; and

Whereas, those projects are urgently needed to
eate jobs within the State and to make needed repairs

/and improvements; and

2089 m
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Emergency preamb[e. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, the further development and enhancement of
educational noncommercial radio and television programming for
Maine people throughout the State 1is wvital to the State's
interest; and

Whereas, there exist present opportunities to unify public
and private noncommercial educational broadcasting in this State;
and '

Whereas, encouragement and assistance to take advantage of
these opportunities is essential to the advancement of
educaticnal noncommercial radio and television broadcasting in

this State; and

Whereas, legislation is necessary to authorize the
University of Maine System to take advantage of the opportunity
to unify public broadcasting in this State for the benefit of all
the citizens of Maine; and

Whereas, in the Jjudgment of the Legislature, these facts

create an emergency within the meening of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as fellows:
See. 1. 20-A MRSA §852, sub-§3 is enacted to read:

3. Transfer of assets and liabilities, The University of
Maine System may transfer any assets and liabilities acguiregd
pursuant to this section in order to unify operation in a
nonprofit, nonstock private corporation. The Univergity of Maine
System retains a reversionary interest in the universitv's assets
as provided for in the articles of incorporation of _that
corporation. An annual appropriation for operating, constructing
equipping, maintaining, improving and replacing facilities of the
corporation must be made 1in amounts sufficient to ensure delivery
of broadcast sources throughout the State.

Sec, 2. Transfer authorized. Pursuant to the Maine Revised
Statutes, Title 20-A, section 852, subsection 3, the University
of Maine System may transfer the assets and liabilities
associated with the Maine Public Broadcasting Network, operated
by the system, to a Maine nonprofit, nonstock private
corporation, referred +to din this Act as "the transferee

Page 1-LR3781(1)
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corporation,' formed pursuant to the Maine Revised Statutes,
Title 13-B for the purpose of unifying the operations of the
Maine Public Broadcasting Network and WCBB, operated by the
Colby-Bates-Bowdoin Educational Telecasting Corporation, into a
noncommercial statewide public broadcasting network.

The transfer may occur only if the transferee corporation
has a board of trustees that 1includes, among others, the
chancellor of the University of Maine System; 3 members
representing the Board of Trustees of the University of Maine
System; the President of Bates College; the President of Bowdoin
College; and the President of Colby College.

The Maine Revised Statutes, Title 13, section 3062 does not
apply to the transfer of assets authorized in this section. The
Treasurer of the University of Maine System may execute and
deliver any document or instrument and take any action necessary
or convenient to carry out the transfer of assets and liabilities
authorized in this section.

Sec. 3. Budget estimates. The transferee corporation shall
prepare and submit its appropriations requirements for
consideration pursuant to the Maine Revised Statutes, Title 5,
section 1665 in the same manner as public higher education
institutions of the State. The appropriation requirements are
limited to the costs of constructing, equipping, maintaining,
improving and replacing the buildings and equipment for its
transmitting facilities, production facilities, master control
centers and interconnection equipment that provide signals to its
transmitters or other distribution systems, and of operating its
transmitting facilities so that the Legislature may appropriate
sufficient funds to that corporation for those purposes.
Appropriations must be made in amounts to be determined Dby the
Legislature for those purposes.

Sec. 4. State support; intent. The Legislature intends that the
State support and provide funding in accordance with section 3 to
meet the costs of delivering broadcast services so that all the
people of the State may share equitably in the advantages of
public broadcasting, regardless of geographic location or
economic circumstances.

Sec. 5. Transfer; findings; intent. The Legislature finds that
it is in the best interest of the people of the State in all
regions to develop, maintain and support a structure of public
broadcasting that will ensure the most cohesive and efficient
system possible. The Legislature finds that it is desirable to
unify the operations of the Maline Public Broadcasting Network, or
MPBN, operated by the University of Maine System, and WCBE,

operated by

Page 2-LR3781(1)
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the Colby-Bates-Bowdoin Educational Telecasting Corperation, in a
nonprofit corporation that will provide public noncommercial
radic and television programs for audiences throughout the State,
using broadcast systems and other delivery mechanisms that new
technological developments may allow. The Legislature further
finds that unifying of the operations of. MPBN and WCBBE will
provide a unique and more valuable service to the people of
Maine, producing, promoting and delivering more high-gquality
programs to all Maine residents; unify the people of this State
in all geographic areas by increased public awareness of matters
of statewide importance; protect public broadcasting's free press
function; offer greater efficiency in delivering the best
possible service for the lowest possible cost; retain flexibility
for combining federal, state and private financial assistance:
and develop the independent fundraising potential that public

broadcasting has demonstrated. :

The Legislature intends that this act will bring about the
orderly transfer of licenses and operational responsibilities for
state-owned educational noncommercial radio and television
stations to a nonprofit, nonstock private corporation that will
combine the broadcasting facilities and capabilities of MPBN and
WCBB, :

Sec. 6..Appr0prhnhHL The following funds are appropriated
from the General Fund to carry out the purposes of this act.

1992-93
UNIVERSITY OF MAINE, BOARD OF
TRUSTEES OF THE -
Maine Public Broadcasting Network
All Other ($80,258)

Deappropriates funds not needed.

Emergency clause. In view of the emergency cited in the
preamble, this Act takes effect when approved.

STATEMENT OF FACT

This bill authorizes the University of Maine System to
transfer the assets of the Maine Public Broadcasting Network to a
nonprofit, nonstock private corporation te unify its operations'
with those of the Colby-Bates-Bowdoin Educational Telecasting
Corporation into a statewide noncommercial public broadcasting

Page 3-LR3781(1)
L.D.2409%




network. A reversionary interest is retained by the University
of Maine System. The bill further provides that it -is the intent
of the 6State to fund the delivery of public broadcast services
statewide.
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OFFICE OF FISCAL AND PROGRAM REVIEW
Augusta, Maine 04333

TO: Senate Chairman - Sen. 5. Estes
House Chairman - Rep. N. Crowley
Sponsor - Sen. Brannigan of Cumberland
&P
FROM: Grant T. Pennoyer, Principal Analyst

SUBJECT: FISCAL NOTE INFORMATION FOR LD 2409

An Act to Improve Educational Public Broadcasting Statewide

I. The estimated increase (decrease) of Appropriations and Allocations
required if this Legislative Document is approved.

A. Line Item Summary 1991-92 1992-93

Positions

Personal Services
All Other

Capital Expenditures
Unallocated

TOTAL

B. Fund Summary 1991-92 1992-93

General Fund
Highway Fund
Other Funds

IL. The estimated increase (decrease) of Revenues for the biennium is as follows.
1991-92 1992-93
General Fund
Highway Fund

Other Funds

I¥. Remarks:

This bill limits the funding for the new public broadcasting corporation
to certain costs including construction and maintenance and includes a General
Fund deappropriation of $80,258 in fiscal year 1992-93 to the University of
Maine. The amount of the deappropriation may require adjustment depending on

the fiscal year 1992-93 budget enacted by the Legislature.
This bill should be amended with a fiscal note.
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L.D. 2409

(Filing No. S5-666 )

STATE OF MAINE
SENATE -
115TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT " A" to S5.P. 945, 'L.D. 2409, Bill, "An
aAct to Improve Educational Public Broadcasting Statewide"

Amend the bill in section 2 in the 2nd paragraph in the 2nd
line (page 2, line 8 in L.D.) by striking out the following:

", among others,"”

Further® amend the bill in section 2 in thé 2nd paragraph in
the last line (page 2, line 12 im L.D.) by striking out the
following: 'and" .

Further amend the bill in section 2 in the 2nd paragraph in
‘the last line (page 2, lime 12 in L.D.) by inserting after the
fbllowing: “Colby College" the following: '; and not fewer than
8 nor more than 12 public trustees elected by the board in the
manner prescribed in the corporation's bylaws'

Further amend the bill by inserting after section 3 the
following:

'Sec. 4. Personnel. The transferee corporation shall protect
certain rights of Maine Public Broadcasting Network employees
covered by collective bargaining agreements as of March 1, 1992
as follows.

For those Maine Public Broadcasting Network employees who
WereAemployed on March 1, 1992 and who are employed on June 30,
1992, each individual must be offered an individual employment
contract by the transferee corporation at the employee's:fiscal
year 1991-92 salary for a period of one year beginning July 1,
1992:. Unless the employee voluntarily leaves the position or is
subject to termination for cause, the transferee corporation
shall pay the balance of thé employee's annual salary for the
year ending June 30, 1993 if the employee is laid off. The
transferee corporation shall offer this group of employees a

Page. 1-LR3TB1(2). "
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benefit package, including health insurance, retirement benefits,
Federal Insurance  Contributions Act benefits, ‘workers'
Lcompensation insurance, disability insurance, or other benefits
that the transferee corporation's board of trustees approves
equal to at least a value of 20% of the annual salaries and wages
of that employee group.

For those Maine Publlc Broadcastlng' Network employees whe
were employed on March 1, 1992 and who are not employed on June
30, 1992 and who have not left their positions voluntarily or
been terminated for cause, the transferee corporation shall offer
those individuals any vacant positions within ~ their job
classifications that are filled prior to June 30; 1993.'

Further amend the bill by striking out all of section 6 and
inserting in its place the following:

'Sec. 6. Appropriation. The following funds are appropriated
frgm the General Fund to carry out the purposes of this Act.

1992-93

UNIVERSITY OF MAINE SYST EM
BOARD OF TRUSTEES OF THE

Maine Public Broadcasting Network
All Other . | ($80,258)
Deappropriates funds not needea.
Maine Public Broadcasting Network
. All Other $80,258
Provides funds for the coﬁstruction of a

radio tramsmitter to serve the St. John
. Valley.

BOARD OF TRUSTEES OF THE

- UNIVERSITY OF MAINE SYSTEM

TOTAL o ' 5§ o

Further amend the bill by renumbering the sections to read
consecutively.

Further ‘amend the bill by inserting at the end before the
statement of fact the following:

. Phge 2-LE3781(2)
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'FISCAL NOTE

This bill 1limits the funding for the new public broadcasting
corporation to certain costs, including censtruction and
maintenance, and includes a General Fund deappropriation of
$80,258 in fiscal year 1892-93 to the University of Maine System

" for operating costs no longer needed. The bill reappropriates

those savings to the University of Maine System to. be. used for
the construction of a radlo transmitter to serve the 5t. John-
Valley. The amount of the -deappropriation and subsequent
reappropriation may require adjustment depending on the fiscal
year 1992-93 budget emnacted by the Legislature.'

STATEMENT OF FACT

This amendment clarifies that the University ‘of Maine System
may transfer the assets of the Maine Public Broadcasting Network,-
or MPBN, to the transferee corporation only if the corporation
has a board of trustees that includes between 8 and 12 public
trustees elected by the board in the manner prescribed in the
corporation's bylaws. '

The amendment requires the transferee corporation to offer
one~year individual employment contracts at fiscal year 1931-92
éalary levels to MPBN employees who were employed on March 1,
1992 and who are employed on June 30, 1992. It guarantees that,
unless employees in that group voluntarily leave their employment
or are terminated for cause, the transferee corporation shall pay
the balance of the employee's annual salary for fiscal year

'1992-93 if - the ‘employee is laid off. It also guarantees that,
‘the transferee corporation will offer that group of employees a

benefit package equal to at least 20% of the group's ‘annual
salaries and wages. ’ : )

The amendment requires that, for fiscal year 1992-93, the -
transferee corporation shall offer vacant positions within an
employee's job classification to MPBN employees who lose their
jobs between March 1, 1992 and June 30, 1992 unless they have
left their position voluntarily or been terminated for cause.

'The amendment adds an appropriation section that provides
$80,258 as a portion of the state match needed to build a radio

transmitter to serve the St. John Valley.

" The amendment also adds a fiscal note.

Reported by Senator Estes for the Committee on Education.
Reproduced and Distributed pursuant to Senate Rule 12.
(3|23]92) - . (s-666)
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(Filing No. H- 1200

STATE OF MAINE
HOUSE OF REPRESENTATIVES
115TH LEGISLATURE
SECOND REGULAR SESSION
HOUSE AMENDMENT "7|" to COMMITTEE AMENDMENT "A" to S.P. 0945,
L.D. - 2409, Bil1i, "An Act to Improve Educatiomal Public

Broadcasting Statewide”

Amend the amendment in the 3rd paragraph in the last Iline

(page 1, line 28 in amendment) by striking out the £following:

"bylaws" and inserting in its place the following: 'bylaws The
president of the transferee corporatlon is a nounvoting’ member of
the board'

STATEMENT OF FACT

This amendment clarifies that the presideﬁt of the

_transferee corporation is a nonvoting member of the board.

Filed by Rep Crowley of Stockton Springs
Reproduced and dlstrlbuted under the diréction of the Clerk of.the

House

3/23/92 .

(Filing No. H—lZQO)
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STATE OF MAINE
HOUSE OF REPRESENTATIVES
115TH LEGISLATURE :
SECOND REGULAR SESSION

HOUSE AMENDMENT "ff” to COMMITTEE AMENDMENT "A" to S.P. 945,
L.D. 2409, Bill, "An Act to Improve Educational = Public

Broadcasting Statewide”

Amend the amendment Dby inserting after the title the
following:

'Amend the bill by inserting after the enacting clause the
following:

'Sec. 1. 1 MRSA §402, sub-§2, as amended by PL 1889, c. 878,

‘Pt.'A, §l, is further amended .to read:

2. Public proceedings. The term "public proceedings" as
used in this subchapter chail-meas means the transactions of any
functions affecting any or all citizemns of the GState by any of

the following:

A. The Legislature of Maine and its committees and
subcommittees;

B. Any Dboard or commission - of any state agency or

authority,'the Board of Trustees of the University of Maine .
System and any of its committees and subcommittees, the

Board of Trustees of the Maine Maritime Academy and any of

its committees and subcommittees, the Board of Trustees of

the Maine Technical College System and any of its committees

and subcommittees;

C. Any board, commission, agency or aufhority of any
county, municipality, school district or any regional or
other political or administrative subdivision: ané

Page 1-LR3781(11)
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D. The full membership meetings of any assoclation, the
membership of which is composed exclusively of counties,

municipalities, school administrative units or other

political or administrative subdivisions; of boards,

commissilons, agencies or authorities of  any such

subdivisions; or of any combination of any of these
" entities~: and | :

E. The board of directors of a nonprofit, nonstock private
corporation that provides statewide noncommercial public
broadcasting services and any of its committees and
subcommittees. '

Further amend the amendment in the first paragraph after the
title in the first lipne (page 1, line 16 in amendment) by
striking out the following: "Amend" and inserting in its place
the following: 'Further amend’ '

Further amend the amendment by inserting before section 6

the following:

'Sec. 6. Freedom of access. 1In recognition of the fact that
the transferee corporation will receive public funds and public
assets the transferee corporation is subject to the Maine Revised

.Statutes, Title 1, chapter 13 and must adopt bylaws and policies

to 1mp1ement the requlrements ©of that chapter.'’

Further amend the amendment in section 6 in the first line
{page 2, line 18 in amendment) by striking out the following:
"Sec. 6." and inserting in its place the following: 'Sec.7.

STATEMENT OF FACT

This amendment makes the transferee corporation that
provides statewide noncommercial public . broadcasting subject to
the freedom of access laws.

Filed by Rep. Handy of Lewiston )
Reproduced and distributed under the direction of the Clerk of the

House

(3/26/92)

(Filing No. H-1290)
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SENATE HOUSE

NATHANIEL J. CROWLEY, SR., STOCKTON SPRINGS, CHAIR
JAMES R. HANDY, LEwISTON

WILLIAM B. O'GARA, WESTBROCK

JAMES V. OLIVER, PORTLAND

JOHN J. O'DEA, OrONO -

MARY F. CAHILL, MATTAWAMKEAG

SOPHIA DOUGLAS PFEIFFER, BrUNsSWICK

OMAR P. NORTON, WINTHROP

WENDY L. AULT, WAYNE

ALVIN L. BARTH, JR., BETHEL

STEPHEN C. ESTES, DISTRICT 35, CHAIR
DALE McCORMICK, DISTRICT 18
LINDA CURTIS BRAWN, DisTrICT 21

MICHAEL HIGGINS, LEGISLATIVE ANALYST
JULIE FORTIN, ComMITTEE CLERK

STATE OF MAINE
ONE HUNDRED AND FIFTEENTH LEGISLATURE
COMMITTEE ON EDUCATION

February 26, 1992

The Honorable Charles P. Pray
Chair, Legislative Council
Maine State Legislature

State House

Augusta, Maine 04333

Dear Chairman Pray:

The Joint Standing Committee on Education requests permission to report out
two bills:

1. LR 3781, An Act to Consolidate Noncommercial Public Broadcasting
Statewide. This LR has been submitted to the Legislative Council as an after

deadline request.

2. A bill consisting of legislation proposed by the report of the Advisory
Committee on Medical Education. The report has been submitted in compliance
with PL 1991, c. 612, §19 which required the Finance Authority of Maine to report
to the Joint Standing Committee on Education on the existing programs for financial
assistance for postgraduate medical education and to include suggested changes.

The Education Committee views action on these two bills as a pnonty Work
on both bills can be completed by March 6.

Sincerely,

A pan L G

Sen. Stephen C. Estes
Senate Chair

3898GEA

STATE HOUSE STATION 115, AUGUSTA, MAINE 04333 TELEPHONE: 207-28G-3125
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WHEN I PLAN TO BUILD SOMETHING I HAVE AN IDEA OF WHAT IT
WILL LOOK LIKE. I SKETCH A BLUEPRINT OR DRAW A SCHEMATIC OR
MAKE A DRAWING OF THE IDEA. I TAKE THAT IDEA AND BEGIN MAKING
A LIST OF WHAT THIS IDEA WILL NEED TO BE BUILT. THIS LIST
WILL INCLUDE HOW I WILL BUILD IT, HOW I WILL ARRANGE THE
PARTS THAT.WILL BE INCLUDED, WHAT PARTS WILL BE NEEDED, HOW
MANY PARTS, WHAT THE SIZES WOULD BE OF THESE PARTS. WHAT THE
COST WILL BE AND HOW IT WILL GO TOGETHER.

I DO NOT JUST ENVISION THE FINISH%%RODUCT, I HAVE ACTURL
PLANS THAT I CAN LOOK AT AND REVISE AS I PROGRE3S IN MY
BUILDING ENDEAVOR. WHEN I LAY MY PLANS ON PAPER I CAN GET A
BETTER OVER ALL PICTURE AS TO WHAT MY FINAL GOAL FOR THE
PROJECT WILL BE. I WILL HAVE A BETTER UNDERSTANDING OF THE
COST FOR MATERIAL AND LABOR FOR THE PROJECT. I CAN FLAN MY
BUDGET AND BE BETTER PREPARED FOR UNEXPECTED COSTS AND
DELAYS. I CAN SEEK HELP FROM OTHERS TO HELP ME REFINE MY PLAN
AND SEE IT TAKE SHAPE INTO WHAT I HAVE ENVISIONED.

THE ENVISIONED MERGER OF MPBN AND WCBB HAS NOT PRODUCED
A PLAN THAT CAN BE SHARED BY THE STATE OF MAINE, THE VIEWERS,
THE EMPLOYEES OF BOTH COMPANIES OR ANYONE CONCERNED WITH
PUBLIC BROADCASTING. WHAT ARE THE COST SAVINGS OR POSSIBLE
ADDED EXPENSES THAT WILL BE REALIZED? WHERE IS THE STUDY
THAT SHOWS THE SAVINGS OR EXPENSES THAT WILL BE INCURRED AND
HOW WILL THESE SAVINGS OR EXPENSES BE REALIZED? HOW WILL THE
COMBINED STATIONS PROGRAMMING BENEFIT THE STATE OF MAINE AND
CANADIAN VIEWERS? WHERE IS THE STUDY SHOWING HOW A BETTER
PUBLIC BROADCASTING STATION WILL EVOLVE? HOW WILL THE MERGER
AFFECT THE PRESENT EMPLOYEES OF BOTH CONCERNS? WHERE IS THE
PLAN FOR.THE .COMBINING OF BOTH GROUPS OF EMPLOYEES AND HOW
WILL THEIR BENEFITS, WORK LOADS, POSSIBLE RELOCATION, BE
AYFECTED? '

I REALIZE THAT GROUND WORK HAS BEEN ACCOMPLISHED: BY-
LAWS AND LEGALITIES FOR TURNING OVER ASSETS AND LIABILITIES,
A VISION OF THE COMBINED STATIONS HAS BEEN DISCUSSED. BUT
WHERE ARE THE PLANS TO SHOW HOW THIS IS TO BE BUILT?
ASSURANCES AREN'T ENOUGH! ANY PRACTICAL BUSINESSMAN OR WOMAN
WOULD HAVE SOME KIND OF A DRAFT (NOT LEGISLATIVE DRAFT) TO
WORK FROM. THIS DRAFT OR PLAN WOULD BE THE FOUNDATION, ALONG
WITH THE VISION, TO BUILD THE NEW PUBLIC BROADCASTING
NETWORK. THIS DRAFT OR PLAN COULD THEN BE SHARED WITH ALL
INVOLVED AND INPUT COULD THEN BE ADDED TO IMPROVE AN
STRENGTHEN THE OVERALL NEW NETWORK. ‘




—

PLEASE CONSIDER THE ABOVE CONCERNS AND ASK THE SAME
QUESTIONS THAT I HAVE BROUGHT FORTH. T WANT TO SEE A
SUCCESSFUL MERGER AND SUCCESSFUL NEW PUBLIC BROADCASTING
NETWORK FOR THE STATE OF MAINE. I WANT TO SEE THE ENTHUSIASM
THAT HAS BEEN SHARED BY ED WINCHESTER AND ROB GARDINER
PASSED ON TCO THE REST OF THE EMPLOYEES OF MBPN AND WCBB. I
WANT ALL OF US TO LOOK FORWARD TO THIS NEW AND EXCITING
ADVENTURE AND TO BE CONFIDENT THAT WE WILL ALL HAVE A PART
IN CREATING WHAT COULD BE A GREAT PUBLIC BROADCASTING
NETWORK FOR THE STATE OF MAINE.

THANKS .

ENC.

N

{ %
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UNIFICATION OF MFPBN/WCEBB

WHAT ARE THE OVER ALL GOALS OR OBJECTIVES FOR THE NEW CORP?
WHAT OR WHERE ARE 1THE PLANS TO REACH THESE GOALS OR
OBJECTIVES?

FINANCIAL: ACTUAL FIGURES

ACTUAL VS. PROJECTED INCOMES
ACTUAL VS. PROJECTED EXPENSES

BREAK DOWN FOR OPERATION OF THE NEW CORP.

1.
2.
3

A

(@]

PLANT OPERATION (BANGOR/LEWISTON)
PROGRAMMING
EMPLOYEE (SALARIES/BENEFITS)

PLANT OPERATIONS
1. BUDGET-ACTUAL VS. PROJECTED
BANGOR AND LEWISTON
2. WHAT SAVINGS OR EXPENSES MIGHT BE INCURRED?
3. GOALS OR OBJECTIVES
A. STEPS TO REACH THESE GOALS
B. MEDIATOR TO HELP W/TRANSITION

PROGRAMMING
1. BUDGET-ACTUAL VS. PROJECTED
WHOLE STATE AND CHANNEL 26
2. WHAT SAVINGS OR EXPENSES MIGHT BE INCURRED?
3. GOALS OR OBJECTIVES
A. STEPS TO REACH THESE GOALS
B. MEDIATOR TO HELP W/ TRANSITION

EMPLOYEES
1. BUDGET-ACTUAL VS. PROJECTED
"SALARIES AND BENEFITS
2. WHAT SAVINGS OR EXPENSES MIGHT BE INCURRED?
3. GOALS OR OBJECTIVES
A. STEPS TO REACH THESE GOALS
B. MEDIATOR TO HELP W/ TRANSITION
4. BREAK DOWN OR NEW PLAN FOR VARIOUS DEPARTMENTAL
POSITIONS.
A. STEPS TO REACH THESE GOALS
B. MEDIATOR TO HELP W/TRANSITION




Senator Estes, Representative Crowley, npembers of the
rducatiocn Committee, my name is Rolf Tallberg. I rapresent
the Maine Teachers Association and appear refore you today

on behalf of the classified and professional staff of MP3N,

The employees want to ensure that this proposed
unification is accomplished with little or no disruption o
the viewers and listeners of public broadcasting. In that
vein, it ig my responsibility to see that it takes placs
with a minimunm of disruption to their professional and

perscnal lives.

1
{

They will tall you that certain things must be done o
preserve the integrity of broadcasting through this

transition. I will tell you.that before this bill leaves

W

this committee, we must be sure that the integrity of
employees, the network’s most valuable asset, is also

protected.

It is the task of this committee to ensure that the
employees responsiblie for the high level of quality that
public broadcasting enjoys, do not become the big losers,
the only losers as a result of this merger. We ask you

provide reassurance that the gains made by MPBN emplove=2s v




a result of twelve years of collectlive wargaining, will not

be erased by legislative mandate.

Tnese employses demonstrate their commitment every day.

vou have all neard and seen thelir commitment in the qua

1“.:&'
of programming they provide. They are eager to continue
that commitment to gquality. All they ask it that it net cosz

them personally or professionally.

what these emplovees expect from tals committee is a
careful and thoughtful review of the issue hefore you, and
serious consideration of the potential impact thié wiil have
on their lives. They have a right to expect that the tine
they have dedicated to providing education, culture, and
information to Maine’'s citizens will not be lest or devar:ed

in this frankly paffling scramble for consolidation.

If one goal of this proposed unification is to presexwe
*he icon of public broaécastinq, this committee must send a
bill to the floor of the Legislature wnich insures that
everyone benefits. Anythinq 1ess is a disservice to tnhe

state and will most certainly damage Maine‘s public

proadcasting reputation.

Thank you f{or Yyour time. I’d be happy to answer aniy

questions.,




MAINE PUBLIC BROADCASTING CORPORATION
STATUS REPORT, FEBRUARY 13, 1892

. During the past year, discussions between Maine's two public broadcasting
organizations, the Maine Public Broadcasting Network (MPBN), licensed to the
Board of Trustees of the University of Maine System, and the Colby-Bates-
Bowdoin Educational Telecasting Corporation (WCBB-10), licensed as ar
independent non-profit corporation, have led to a plan consolidating ownership
and operations of these two systems. RBoth Boards of Trustees have approved
 transfer of their licenses and eystems to a newly formed non-profit entity, The
Maine Public Broadcasting Corporation. The Boards of Trustees of Colby, Bates,
and Bowdoin Colleges have also indicated their approval of the plan. Now the
Maine State Legislature will be asked for its approval, If given, the new
institution will assume all public broadcast operations statewide on July 1, 19972,

This status report provides an explanation of the background Issues
leading to the consolidation plan, a report on progress to date, a description of
the anticipated effects on programming, fund raising, and future opportunities,
and an cutline of the remaining steps required before the plan ¢can be

implemented.

History

In the late 1850's, visionary educators at the University of Maine and at
Colby, Bates, and Bowdoin Colleges agreed upon the potential use of non-
commercial television to meet the educational and cultural needs of Maine
citizens. Public understanding and support were essential for the dream to be
realized. The initial plan to finance development of educational television
through & state band issue was rejected by voters, The Presidents of Colby,
Bates, and Bowdoin, however, decided to use private funds to establish the first
non-commercial television station, WCBEB-10. This station began broadcasting in
November 1981, serving southern Maine from Portland to Waterville. In 1862,
Maine voters passed a bond issue enabling the University of Maine to launch
Maine ETV with Station WMEB in Orono, serving eastern Maine. WMEM-Presque
Isle, serving Aroostook County, and WMED-Calais, serving Washington County
and the Maritime Provinces of Canada, followed. In the 1970's and 80’s, with the
addition of WMEA-Biddeford, serving York County, and five radio stations in
Bangor, Portland, Presque Isle, Calals, and Waterville, Maine ETV became the
" Maine Public Broadcasting Network (MPBY).

~ During the decade of the 1980°s, broadcasting was dramatically changed
by the growth of cable TV, Cable became the means by which two—thirds of all
Maine houssholds now receive TV signals; over half of all Maine households
receive two or more public television stations. Where both stations are
available, MPBN and WCBB have increasingly heard viewers ask, "Why are there
two public television systems in Maine?"

By 1991, the two stations were clearly pursuing nearly identical missions,
and had developed similar program schedules, fund ralsing strategies, and local
programming efforts. As the differences between the two systems diminighed,
the logic of consolidation to achieve statewide unity, enhance gervice, and make
more efficient use of resources eppesered inescapable, Representatives of both
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¢ 1981 to explore the creation of 2 new statewide

stations met in the spring o .
dcasting organizations and

system meeting the common goals of both broa
providing better service to sudiences.

The Goal of Unification

During the discussions between MPBEN and WCBB, a vision of the potential
advantages of consclidation began to emerge. A committee, made up of trustee
representatives and both station managers, was charged with the respongibility
tor exploring the idea of congelidation. The committee concluded that while both
systems had been cuccessful in fulfilling their missions, the future for a unified
system looked dramatically brighter, The entire broadcast industry is under
cevere competitive pressures and is limited in its potential to improve
programming uging traditional approaches. By joining the two public systems,
the result will be substantially greater than the sum of the two parts. The
committee chose the term "unification" to describe the process it envisioned.
Unification carries no implication of shrinking resources or Program cut-~backs,
While Maine has a relatively small population and limited resources, unification of
MPBN and WCBB, and the consolidation of their resources, allows continued
technolegical improvement, more diversified programming and more effective
private fund raising. Specifically, the following enhancement opportunities were

identified:

1 Each station produces local programs that the other does not carry.
. The combined local production resources, when used in &
coordinated manner statewide, will significantly increase and
improve television coverage about Maine. By broadcasting such
programs to all parts of Maine, viewers' understanding of cur entire

state will be enhanced.

2. A second, completely differentiated television program schedule
could be offered using Channel 26 in southern Maine and cable
systems in other areas to reach more than half of all Maine
houssholds. .While such & proposal needs further development and
Board review, it is an example of how currently redundant
‘equipment and other rescurces can be redeployed to achieve
impressive improvements in services. :

3. Currently public radio and television are not coordinated for
maximum impact in the parts of southern and central Maine that are
served by WCBB. Combining the power of public radio and public
television statewide will greatly enhance the news and cultural
programming, program information and other public services.

Public confidence in and appreciation of public broadcasting is
expected to increase as a result of improved services and more
efficient operations. Supporters of public broadcasting will
therefore, get more value for their contributions, A combined
orzanization will also have more fund reising power and efficiency.

r.h
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The Decision Process to Date

As the committee identified the benefits that could emerge from
unification, it considered the complex process that waould be required to achieve
it. A proposal was developed in very rough outline during the summer and
early fall, leading to discussions with the 7l WOBEB and University Boards of
Trustees in September. These public discussions triggered a major feature
story in the Maine Sunday Telegram in October. In November, both station
managers officially informed the more than 60,000 supporting members who
receive MPBN's and WCBB's program guides about the idea and invitad public
response, Their reaction has been very pogitive. Additionally, early in the
process the Governor and legislative leadership wers consulted, as any plan
would ultimately need the active approval of state government for unification
and continued state funding. :

The Proposal

The new entity, the Maine Public Broadcasting Corporation (MPBC) inherits
the mission shared by both MPBN and WCBB: to provide high ‘quality non-
commercial broadcast services for viewers and listeners gtatewide. Technically,
both MPBN and WCBB will be absorbed by MPBC,

The new corporation will initially have a governing board comprised of
seven Institution Trustees: the Chancellor of the University of Maine System,
three UMS Trustees, and the Presidents of Colby, Bates, and Bowdoin Colleges.
Eight to twelve Public Trustees will be selected later. The Institution Trustees
have completed action to formally create the new corporation and have elected
Robert Woedbury (Chancellor of UMS) as Chair, William Cotter (President of
Colby College) as Vice—-Chalir, and Robert Gardiner (President of WCBR) as

President.

The current proposal for the new corporation envisions continuing the
production centers and other current activities in Bangor, Lewiston and
Portland, Unification will allow resources that were previously consumed in
providing duplicated activities to be used to improve and expand public
services. Preliminary estimates for revenues anticipate no further reductions in
state funding or any significant reductions in support from members or
corporations. The Trustees have made a commitment to retain all current
employees; this commitment has been given because the preliminary plans
indicated that, in the wake of significant staff reductions at MPBN during 1991,
all current staff will be needed to fulfill the operating objectives of a unified
service.

The formal unification agreement covers the complex legal processes of
transferring awnership of assets, allocating liabilities, and connecting the
actions of the six different entities (UMS, WCBB, Colby, Bates, Bowdoin, and the
Maine State Legislature) that must approve the agreement. The first five of
those have now voted approval, Legislation to complete the last step in the
process has been drafted and submitted for action during this legislative

session,




+EETITEEIZLTAR FEEN -
K] g} _—mmoe

What Remains to be Done

If the draft legislation is approved by the Maine State Legislature and the
Governor, the unification process will continue, Specific plans for operating the
stations in a coordinated fashion in order to achieve potential improvements will
be developed by the staffs of both MPBN and WCBB. Ten gtaft tack forces have
already been formed to address the more urgent matters.

1t is imperative to communicate these unification plans to the hundreds of
thousands of public broadcasting’s viewers and listeners throughout Maine. The
60,000 members, hundreds of businesses, 120 corporate underwriters, and 30
foundations currently gsupporting MPBN and WCBB must be encouraged to
transfer their loyalty and their egsential financial contributions to the new
Maine Public Broadcasting
Corporation.

Conclugion

A former Chairman of the Federal Communications Commission has
described public television as "the most important educational ingtitution in
America.," The proposal to unify Maine’s public broadcasting organizations has
been developed to further the ideal of excellence in providing this nost
important educational service. It should enable public televigion and public
radio to increase public confidence in the system, purchase and produce higher
quality programs, raise funds more effectively, operate mare efficiently, help
unify the people of Maine, and reduce the long term costs of service, The Maine
Public Broadcasting Corporation is built upon the traditions that for 30 years
have developed public broadcasting in this state. It looks toward a future filled
with promise for the hundreds of thousands of Maine people who rely on radia
and television to bring information, education, inspiration, and entertainment
into their daily lves.
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ABSENT - Bowers, Carroll, J.;
hens, Lipman, Paradis, P.;
tra, Whitcomb, The Speaker.
55; No, 84; Absent,
, 0.

‘55 having voted in the affirmative and 84 in the
| with 12 being absent, - the motion +to
nitely postpone did not prevaﬂ.

ubsequently, the bill was passed to be engrossed
ended by Committee Amendment "A" (H-1223) as
nded by House Amendment "A" (H-1289) thereto in
=concurrence and sent up for concurrence.

Gurney, Hichborn,
Parent, Richardson,

12; Paired, 0;

The Chair Tlaid be re the HOA} the following
ter:  (S.P. 945) {(Ln 2409) "An Act to
rove Educational blic Broadca"stmg Statewide"
ERGENCY) which was abigimgaﬂ,1€r in the day and
r today assigned pendrngwadoptwn of Committee
ment "A" (5-666).

he  SPEAKER: The Chair recognizes the
presentative from Stockton Springs, Representative
epresentative CROWLEY: Mr. Speaker, Ladies and

emen of the House: What this bill does is it
ates the Maine Public Broadcasting Corporation by
ning the Maine Public Broadcasting Network,
is a part of the University of Maine and the
; that's the Colby, Bowdoin, and Bates Television
nnel 10 to improve educational public broadcasting
wide. The reasons we are doing this is that we
by melding these two educational television
tations doing the same thing, we feel that by
ng them together and folding them and making
one, it 1isn't a wmatter of one going to the
r, it is a matter of WPBN and WCBB going into the
ne Public Broadcasting Corporation. The bill
uthorizes the University of Maine System to transfer
he' 'assets of "the Maine Public Broadcasting Network
‘the non-profit/non-stack private corporation to
fy its operations with those of Colby, Bates and
wdoin Educational Telecasting Corporation into a
tatemde, non—commercial public broadcasting unit.

It also establishes a board of trustees made up
= the chancellor and three trustees from the
niversity of Maine and also the three presidents of
he” Colby, Bates and Bowdoin colleges which would
ake a seven member board and the chancellor would be
hie:chairman of that board. Then later, there would
e 'not fewer or more than 12 public trustees elected
that board according to the corporation bylaws.
e personnel rights were protected for both the
Toyees from MPBN and WCBB in the bill.

There is also an $80,258 deappropriation by this
elding from MPBN to construct a radio ‘transmitter to
rve the northern part of the state, an underserved
a in the radio corporation. As you understand,
is a Maine Public Television and then there will
the other unit of the Maine Public Radio and they
o business under those names.

Representative Crowley of Stockton Springs
ffered House Amendment Y“A" (H-1200) to Committee
ndment “A" (S-666) and moved its adoption.
“:House  Amendment “A®  (H-1200) to
ndment “A" (S-666) was read by the Clerk.
The  SPEAKER: The Chair recognizes the
epresentative from Stockton Springs, Representative

Commi ttee

LEGISLATIVE RECORD — HOUSE, MARCH 26,

1982

Representative CROWLEY: Mr. Speaker, Ladies and
Gentlemen of the House: This amendment simply
changes the bylaws as we have  them written in the
original bi1l so that the president of the transferee
corporation becomes a non-voting member of the
board. We felt that where a person would be hired
and paid $70,000 or $80,000 to run this corporation
that he should be working for the board of directors
rather than being a voting member. So, - this
amendment makes him a non-voting member of the board
and we have run this by both of the television
organizations and they agreed that it is a good idea.

Subsequently, House Amendment ®A"™ (H-1200) +to
Commi t tee Amendmen_g»_._'ié" (5-066).-was..adopted. —
= REpresentative offered House
{ Amendment "FV (H—1290) to Comrmttee Amendment “A™

(5-666) and moved its adoption.
| House Amendment “F" (H-1290) to
\Amendment A" (S-666) was read by the Clerk.
/
!

Committee

The  SPEAKER: The Chair recognizes
Representative from Lewiston, Representative Handy.

Representative HANDY: HMr. Speaker, Members of
the House: This amendment that I am offering this
i evening puts this new entity under the Freedom of
Access provisions of Chapter 13 in Title I. Because
| this entity will be receiving $2 million, assuming
‘i they will be receiving $2 million per year, as

the

currently MPBN does from the General Fund, and
lbecause of the transfer of the assets from Maine
1 Public Broadcasting Network to this new entity, it
I
[

i
!
£
§

seems to me only appropriate that the Freedom of
Access provisions apply to this new. entity.
I hope you support the amendment..

Subsequently House Amendment “F“ (H-1290) to
k Committee Amendment "A" (S was adopted, ...

Representative 0 Ded Urono  offered House
Amendment “B" (H~1202) to Committee Amendment PAM
(S-666) and moved its adoption.

House Amendment "B" (H-1202) to Committee
Amendment "AY (S5-666) was read by the Clerk.

The  SPEAKER: The Chair recognizes the

Representative from Orono, Representative ('Dea.

Representative O'DEA: Mr. Speaker, Men and Women
of the House: House Amendment "B" is permissive
language that affects the board of trustees for the
new corporation. What it does is say that the
presidents of Bowdoin, Bates and Colby who serve on
the board in the bill may now appoint a designee to
serve on the board. It also allows the chancellor to
appoint the designee to sérve in his place. It alse
allows the board of trustees at the University of
Maine System to select members of the general public
to serve on the board.

What this does is it keeps the membérs of the
board of +trustees at the University and the
chancellor from being tied up with this board. It is
designed to encourage the board to be a more of an
activist board. It also provides for the election of
two public members, one from the first congressional
district and one from the second congressional
. district, thus providing a measure of geographic
representahon that might not otherwise be there. It
also provides for an appointee by the Governor and
also removes the CEQ0 of the corporation from the
board of trustees as a voting member.

The  SPEAKER: The Chair recognizes the
Representative from Stockton Springs, Representative
Crowley.

Representative CROWLEY: Mr. Speaker, I move the

indefinite postponement of this amendment.

H-679




LEGISLATIVE RECORD — HOUSE, MARCH 26, 1992

In the Articles of Incorporation of the boards of
Colby Bates and Bowdoin and the University of Maine
Systems, they have written into the Articles of
Incorporation a plan for dissolution. If they want
to dissolve this corporation, either the University
of Maine Board of Trustees and the chancellor or the

have the right to dissolve this any time between now
and December 31st, the year 2007. In talking with
the various college presidents and trustees and the
chancellor, they said, if this were to go through,
that they would just dissolve it now and the merger
would never take place. I am afraid that this would
destroy it. I hope you vote against this amendment.
The  SPEAKER: The Chair recognizes the
Representative from Orono, Representative 0'Dea.
Representative 0'DEA: Mr. Speaker, Men and Women
of the House: This amendment has nothing to do with
the dissolution of the corporation, it merely allows
the presidents for these institutions to designate
other people to serve on the board. It does nothing
to Jjeopardize the bill. If you 1look at House

that is the case.

I believe it is an idle threat on the part of
some of the WCBB people to walk away from this deal.
There 1is nothing in here that is harmful or
threatening and all it does is ensure that the board
is an activist board and committed to the cause. The
last thing we need in this state is another board
similar to the board of trustees at the University of
Maine system, a board that is comprised of very busy
people who are held hostage to a system where they
show up for a monthly trustees meeting and move
through an agenda that has been set by somebody
else. I would really hope that you would adept this
amendment.

The  SPEAKER: The Chair recognizes the
Representative from Westbrook, Representative 0'Gara.

Representative O0'GARA: Mr. Speaker, Men and
Women of the House: Because I know you would rule me
out of order, I will respond to the comment about the
University of Maine Board of Trustees and being held
captive another day and another time. I do urge you
to vote against this amendment.

The comment was made by the proponent of it that
he dpesn't want the president to be tied up — the
trustees are already on the board now, they are
serving on the board now very effectively, doing a
good job and there is no need for this amendment. I
urge you to vote against it.

The  SPEAKER: The Chair recognizes the
Representative from Orono, Representative Cathcart.

Representative CATHCART: Mr. Speaker, Men and
Women of the House: I urge you to vote against the
indefinite postponement of this amendment. I think
this amendment adds an extra safeguard and provides
for more accountability on the board.

I must just express my deep concern because this
bi11 was only printed March 9th. The Education
Conmittee has done a commendable job but I think it
is very clear that we are already having debate on
this bill from different members of the Education
Committee who disagree on these amendments and that
worries me a lot.

The  SPEAKER: The Chair recognizes the
Representative from Winthrop, Representative Norton.

Representative NORTON: Mr. Speaker, ladies and
Gentlemen of the House: I truly dids't intend to
rise, usuvally I do. However, on this particular

three college presidents of Bates, Bowdoin and Colby,.

Amendment "B* and read through it, you will see that -

amendment, I feel the safeguards are in and I
getting up only to prove to a degree that t
committee is together on this for the most part.
urge the indefinite postponement based on fact
already mentioned.

The  SPEAKER: The Chair recognizes t
Representative from Auburn, Representative Dore. :

Representative DORE: Mr. Speaker, Men and Womé
of the House: Let me be frank, I rise because I a
from the community of Auburn and WCBB is located
Lewiston, a neighboring town and I have a persona
interest in this. As they say, all politics is lecal

I would Tike to request from anyone who cares t
answer, what the committee report was on the origina
bi11?

The SPEAKER: Representative Dore of Auburn ha
posed a question through the Chair to any member wh
may respond if they so desire. e

The Chair recognizes the Representative fro
Lewiston, Representative Handy.

-Representative HANDY: Mr.
the House: The bill as reported out of committe
with the Committee Amendment was a unanimou
Committee Report.

The SPEAKER: The Chair will order a vote. Th
pending question before the House is the wmotion o
Representative Crowley of Stockton Springs that Hous
Amendment "“B® (H-1202) to Committee Amendment YA
(S-666) be indefinitely postponed. Those in favo
will vote yes; those opposed will vote no. ;

A vote of the House was taken.

62 having voted in the affirmative and 22 in the
negative, the motien did prevail.

Subsequently, Committee Amendmwent "“A™ (S-666) as
amended by House Amendments "AY (H-1200) and “F
(H-1290) thereto was adopted.

Under suspension of the rules, the bill was red
the second time and passed to be engrossed as amende
by Committee Amendment "A" (S5-666) as amended b
House Amendments “A (H-1200) and "F" (H-1290) theret
in non—concurrence and sent up for concurrence. :

Speaker, Members o

By unanimous consent, all matters having bee
acted upon requiring Senate concurrence were ordere
sent forthwith to the Senate.

The following item appearing on Supplement No. 25
was taken up out of order by unanimous consent:

SENATE PAPER
Non—Concurrent Matter

Bi1l “An Act to Expand the Membership of th
Animal Welfare Board" (S.P. 696). (L.D. 1861)  whic
was passed to be engrossed as amended by Committe
Amendment "A" (S~639) as amended by Senate Amendments
YA" (5-647), “D" {S-6B1) and "E" (S-685) and Hous
Amendments “A" (H-1247) and ¥B" (H-1278) thereto i
the House on March 25, 1992. .

Came from the Senate passed to be engrossed as
amended by Committee Amendment "A® (S-639) as amendet
by Senate Amendments "A" (S-647), "D" (S-681), “EW.
(5-685) and ™F"* (S-689) and House Amendments MAW
(H-1247) and "B" (H-1278) thereto in non-concurrence.
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Later Today Assigned

An Act to Amend the Animal Welfare Laws (S.P.
696) (L.D. 1861) (S. "A“ S-647; S. "Dp" S-681; S. “E%
S-685; H. "A®"™ H-1247; and H. ¥"B" H-1278 to C. UAW
$-639)

- Mas reported by the Committee on Engrossed
BiTls as truly and strictly engrossed.

On  motion of  Representative Gwadosky of
Fairfield, tabled pending passage to be enacted and
later today assigned.

PASSED TO BE ENACTED

m«g

An Act to Imprgve Educational
Statewide (S.P. 945) (L.D. 2409)
H. "F" H~1290 to C.\"A" S$-666)

blic Broadcasting
A" H-1200 and

HWas reported by “the.-E6mmittee on Engrossed
Bills as truly and strictly engrossed.

The  SPEAKER: The Chair recognizes the
Representative from Lewiston, Representative Handy.

Representative HANDY: -Mr. Speaker, Members of
the House: It has been kind of a Tong process in a
short period of time for the Education Committee to
work out this piece of legislation for any number of
reasons. For the Record, I think it is important to
have the historical perspective of on how far the
Education Committee has come with this bill which
would cause the unification of the Maine Public
Broadcasting and WCBB Channel 10 in Lewiston.-

We received the bi11 and the bill, in wmy

estimation and I think the estimation of a number of
our colleagues, was very, very poorly drafted. In
the very short period of time the Education Committee
had to work on this biTl with very little information
and what information we had to start with and what
additional information we needed was very difficult
for us to obtain. We did not receive, unfortunately,
the cooperation that we would normally expect from
individuals dinvolved with a particular piece of
legislation but, due to the diligence of a number of
the committee wmembers, in fact 2all the committee
members, as well as employees of both Channel 10 and
Maine Public Broadcasting, we were able to get the
necessary information to move this bill forward in
the legislative process and bring it to the floor for
ou.
Y In the bill, we have taken what the committee
deems to be necessary safeguards for those employees
of Maine Public Broadcasting. I think it is
important to recognize that the employees .of MPBN
through the sacrifices that they have made and the
sacrifices that they will make +to make this
unification a reality. Without their dedication to
public broadcasting in this state, this merger way
not have taken place. I believe that we and all the
citizens of the state owe them a great deal of thanks
for their willingness to bhelp improve public
broadcasting in the State of Maine and help this bill
come to fruition.

Unfortunately, the employees of Channel 10 in
Lewiston were not afforded the same opportunity of

* beginning of a second, unduplicated program servicé

H-722

information and exchange with the Educatiog
Committee. What information we got from them ¢
about through meetings with myself and other memb
of the Education Committee. I spoke to employees wh
work in any number of departments at Channel 10.
spoke to a member of the trustees, I spoke also
management at Channel 10. /

Channel 710 employees were called to a sta
meeting a week after the Education Committee had
on this legislation. I must say it came back to
about some information — in fact, misinformation .
misrepresentations of my position particularly
this legislation by Mr. Russ Peotter, the Director
Production at Channel 10. Mr. Peotter has eve
right to say what he wants to say- but, never duri
the course of our deliberations or since then, has 1
ever come to me to ask for clarification of i
position on this. I have always encouraged
merger of these two entities as far back as 1966.
the very least, I think MWr. Peotter could hav
addressed his concerns to me directly instead
presenting this misinformation to his staff at
staff wmeeting of Channel 10. I think that -
important to state for the Record that that has gon
on.

s

I am in favor of this merger and for the Record,-
I think some of these safeguards have to be put in
the Legislative Record because there was resistanc
to putting similar safeguards into the Tlaw for thi
Channel 10 employees, I think having on th
Legisiative Record will go a Tong way to addressid
the situation. B

Representative  (Oliver from  the
Committee wrote a letter to Mr. Rob Gardiner, th
General Manager of Channel 10, asking a number o
questions. I would Tike to read into the Record thé
guestions and responses from him, in part, from the
letter that he has responded to dated March 24, 1992;

"What is the proposed level of staffing fo
MPBC2# That is the Maine Public Broadcasti
Corporation, the new corporation that will come in
existence upon the effective date of this legislati
and the merger of the two entities. YThe staffi
Tevel will be the same as today's combined staff
The current staff Tevel at WCBB is 42 full-time an
11 regular part-time personnel; at MPBN the levels:
are 64 full-time and 9 regular part-time personnel:
The MPBC Trustees have publicly committed to
guaranteeing all of those individuals employment f
the first year. This guarantee is firm and is based
on the fact that the MPBN staff has been reduced by:
fifteen positions over the last eighteen months; that:
organization is now operating very short-handed.

Combining the staffs will result in only a fex
redundant positions. He believe only about siX
individuals will be required to assume new job
assignments as a result of unification and we havé
plans to assign all six to closely related positio
for which they are well qualified. One reason tha
number of redundant positions is not larger is that
we plan to operate WMEA-TV ({Channel 26) as th&.

Education -

so that viewers will gain a choice
television programs every hour of the day. All the:
positions in programming and operations will, :
therefore, continue to be needed. Experience in
operating the wunified system may lead to other:
changes that we cannot forecast accurately today, but -
we are certain that all current employees will bé °
needed for as long as they want to stay with MPBC. '

of public¢
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the student Toan program, bring it all under one
umhrella. At that time, everything was sailing along
fine until the chief person in that issue became the
focal point and a riff divided us all over {(in my
judgment) not the jssue but the key person, a former
member of another body of this legislature and it was
a personality clash. I know that there are many who
have been following this that will agree with we that
it is pretty wmuch the same thing that has happened
here. If another gentleman, other than Rob Gardiner,
had been the spokesman, if Mr. Winchester had been
the spokesman, a very quiet, calm, unassuming, unlike
Mr. Gardiner who 1is very brash at times, very
self-confident and did not make a good impression on
certain members of the Education Committee, as a
matter of fact, he offended one of our chairs and I
think she had a right to be offended at the time, I
don't think we would be where we are now. A Tlot of
the little problems are technical problems that can
be worked out. If you as legislators in the State of
Maine are Tlooking for an item that, when you Took
back upon your services here in the House of
Representatives and want to find something that you
did that made a lot of sense, was good for the State
of Maine, in my judgment, this is that issue.

The proposal to unify Maine Public Broadcasting
organization has been developed to further the ideal
of excellence 1in providing this wost important

educational service. It will enable public
television and public radio to increase public
confidence in the system. It will enable them to
purchase and produce higher quality programs. - It

will help them raise funds more effectively and

operate more efficiently and help unify the people of
Maine and reduce the long-term cost of service.

I agree that there are some minor technical
problems that still have to be worked out. I am
confident that two boards have thought all that
over. I am confident that the mew board will work
those out.

The University itself has been brought in
occasionally and some feel that they have to be
protected. I talked to former Representative Lisnik,
the University isn’t asking to be defended here, the
University understands what it is doing, knows what
it is doing. When we talk about one of those
agencies giving up their real property and whatever,
both are giving up their real property to this new
board and this new organization.

I urge you to support this as you did the other
day. Mr. Speaker, I request a roll call.

The  SPEAKER: The Chair recognizes  the
Representative from Orono, Representative Cathcart.

Representative CATHCART: Mr. Speaker, Men and
Women of the House: I rise to ask you to vote
against the enactment of this legislation because I
believe that this is too much, too soon. I suspect
that in the long run, I way believe that the merger
is a good idea, but there are too many questions that
have not yet been answered. I have too many concerns
among my constituents for me to support this.

The employees of MPBN, as you know, were told
Tast summer that this might happen in two year's time
and now less than a year later, we are about to vote
it into existence. They have had no say in this and
they have not been kept informed of what is going
oen. They were not notified that there would be a
public hearing on the bil1l and feel that they have
had no chance to approach the legislature. So, I am
trying to represent them as well as other

constituents, mostly University of Maine faculty, w
have told me that they are really concerned and wmﬂ
like to see this studied before it is done.

There was an editorial that I read a couple
days ago, I beljeve it was in the lewiston paper ar
the editorial writer accused the Education Committ
of this Tegislature of +trying to block thi
legislation, of stalling, of holding it up and+
couldn't believe that because the Tlegislation wi
only printed two and half weeks ago on March Sth.
think the Education Committee has done an excell
job with @ complicated piece of Tlegisiation. Th
insisted on having more information even though t
people pushing for the merger were reluctant to gi:
that information. It is not that I don't trust tl
committee, I just think that there are stil
questions. I have concerns, it seems like in a wa
it is a north/south issue. I heard that most of t
fund raising money comes from southern Maine and y
the station I care about is in northern Maine.
want to be-sure my people up north get equal time a
equal representation in public broadcasting. So
would urge, for those reasons, that we vote this do
so it can be studied and brought back to us a
later date.

The  SPEAKER: The Chair recognizes
Representative from Orono, Representative 0'Dea. :

Representative O0'DEA: Mr. Speaker, Men and Wom
of the House: I would ask you to join in voti
against enactment of this bil11 today. As my go
friend Representative 0'Gara from Westbrook point
out, there are some wminor technical concerns wi
this bill. I share some of those minor technic
concerns especially since the original L.D. is thr
pages Jong. We were told that the answer to o
concerns, why in the bylaws and in the articles.
incorporation, I would suggest that 3if you To
through them, you would find that there is nothing
there that is binding and that it is all subject
change at any time in the future.

The major issue here for me, as
representative, is whether or not we should
turning these assets over and they are sizeab
assets, $8 million to $10 miliion worth of sta
assets, and a substantial appropriation to a priva
corporation. There is some question existing.in the
minds of at least a few of us as to whether or n
this shouldn't have been turned over to a publ;
corporation, a public non-profit corporation
opposed to a private one. For that reason, I wou
ask you to please vote against enactment of th
today so that we can put this thing on the slow track
and do it the right way.

The SPEAKER: ~ The Chair recognizes t
Representative from Bangor, Representative Lebowitz.:

Representative LEBOWITZ: Mr. Speaker, ladies ai
Gentlemen of the House: I wish to concur with my t
colleagues from Orono in what they have just sai
In effect, the employees at MPBN in Orono were n
aware of what was taking place until shortly befo
the trustees met on this matter. It seems to -
that, even though it might have been discussed,
was not discussed in the Tlight that it should ha
been. I really feel that it would not be in the be
interests of this body to enact legislation with not
enough information.

In addition to that, I think that the northe
part of the state is well served by the MPBN stati
and I feel that it might not get the same criteria &s
the station in Lewiston if the merger goes throug
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11y feel that it needs a Tot more work before we
ur stamp of approval on it. I urge you not to
for this piece of legislation.
he  SPEAKER: The Chair recognizes the
sentative from Winthrop, Representative Norton.
‘Representative NORTON: Mr. Speaker, Ladies and
Temen of the House: I was on the subcommittee,
alone the committee, that worked on this
Jation and from what I put together after
lengthy, Tengthy discussions and wanting to
same basic questions that the other
ttee members, needed to know, after all was said
done, I am convinced that the employees in the
¢ sector of this merger are in more danger of
g their jobs without the merger than they are
it because .the budget situation at the
versity isn't exactly overflowing with money. I
known the gentlemen on both sides of the fence
ears and I would trust either one with anything
importance that I have and be entirely confident
their honesty and their abiTlity. The Director at
is a Tong time friend of mine and he says this
ger is 25 years overdue. The process is worthy of
ideration.
“Employees in a situation where they don't know
se details are bound to be nervous and I feel that
y have every- right to be that way. I can't vouch
ow they were dealt with or what went on but I
~say that I have the utmost confidence that the
jc interest is also maintained in the bylaws of
s organization. You do not have to worry about
e public assets. The Chancellor of the University
Maine is on that board, there are other public
bers. This legislature can intercede if it had
This is a law, we do not lose contact forever
Ithough we don't want to ever micromanage. I was
snvinced that the interest of northern Maine, where
up, 1in southern Maine where I have an
, in central Maine where I live, are met in
s legislation. I would urge passage of it with
nfidence.
The  SPEAKER: The Chair recognizes the
resentative from Easton, Representative Mahany.
Representative MAHANY: Mr. Speaker, Men and
men of the House: I had originally no intention of
aking on this piece of Tlegislation. I would
ply like to point out that this is a perfect
ple in my judgment of why we should not say one
ing to the employees, as evidently management did,
11ing them at first it would be two years and then
ing ahead and disregarding that statement to them
d creating all kinds of uneasiness and maybe some
strust by simply (in a sense) not taking a promise
y them which at Teast they perceived as a promise,
it taking it seriously and pushing ahead to get this
ce of legislation passed sooner than they had
pected. They probably feel Teft out of the process.
: While I probably will vote for this piece of
gislation, I am going to Tisten to the rest of the
bate, I think that 1s a practice, namely the
ractice of kind of placating employees and then
roceeding to ignore them, that is a practice which
ts us into a situation like this, which we really
ed to avoid. :

7~ The  SPEAKER: The Chair recognizes the
presentative from Lewiston, Representative
utilier.

Representative BOUTILIER: Mr. Speaker, Men and
men of the House: I just want to state that I am
favor of this bill and I think the title is
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implematic of what is being done here and it is an
Act to- Improve Educational Public Broadcasting
Statewide. I think that is going to happen, it is
going to involve a better and wmore efficient use of
existing resources and the elimination of duplication
of services, fact fund raising and all of those
improvements will be done to the betterment of public
educational television in the State of Maine. I urge

.you to vote in favor of this measure.

The  SPEAKER: The Chair recognizes the
Representative from Westbrook, Representative 0'Gara.

- Representative 0'GARA: Mr. Speaker, Ladies and
Gentlemen of the House: First of all, I want
Representative Mahany to know that I agree with her.
I thought it was handled badly, it was an unfortunate
situation, it shouldn’t have been done that way. I
do hope that will not serve to cause her eor anybody
else to vote against this.

Two things I want to make sure you understand
about going from public te private. First of all,
this new board will be subject to the FCC and all
other regulatory boards that the iwo boards now
serving you are subject to. So, I don't believe
there is any concern over how that board will be run,
it will have to follow those particular guidelines.

One of the gquestions that I don't recall
Representative Handy addressing when he went on with
the 1length of items from +the letter back te
Representative Oliver. Perhaps he just forgot to
mention this one. I would Tike to share a bit of it
with you. "Would there be any problem with studying
this and putting together a comprehensive proposal
for unification to be submitted to the legislature
next January?"  The question was answered thusly.
"We are both extremely concerned" (both, the board
that we are talking about) "“that extended discussion
of such a major change would have a severe negative
effect on our contributors. By putting the future of
both stations in question for another year, we would
undermine the viewers sense of commitment. Reduced
revenues would be an inevitable result.

Second, WCBB was on the verge of Tlaunching a
major capital campaign when the unification agreement
began to come together last summer and fall. WCBB's
Board of Trustees" (if this doesn't go through) *will
probably want to launch their campaign this spring.
Because capital campaigns of this magnitude normally
takes three years to complete, unification would have
to wait until 1995 or later. )

Another problem with delay" and this has to do
with staff that you have been hearing about today,
"we know our employees are concerned about change -
understandably, since they have devoted their career
to these organizations. We are also concerned for
their welfare. Recently, some staff have expressed
concern that a one year study would stretch out the
process and make their lives more difficult. A study
would create significant uncertainty for them and
they recognize that there could be serious negative
effects on the fundraising efforts. Most of the
staff are coming te realize that the employment
assurances are sufficient protection and, as you saw
at the work session when the MPBN staff members were
asked what they thought of unification in general,
there is very broad support for what we are

proposing.”

The  SPEAKER: The Chair recognizes the
Representative from Stockton Springs., Representative
Crowley.

Representative CROWLEY: Mr. Speaker, Ladies and
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Gentlemen of the House: I hesitate to get up here
because I spoke to this the other day and we had
complete agreement on it and I thought we were moving
along finally.

Just to assure you of one thing — we are going
to take Channel 10 and Channel 12 and we are going to
put them together and make them the Maine Public
Broadcasting Corporation. This is what the bill
does, something that should have been done years ago
to have competing educaticnal television stations in
Maine is not sensible. New Hampshire doesn't do it
and we shouldn't do it either.

As for the idea on the thoughts on the personnel,
we met with some of the personnel, I met with
personnel from both sides and to say that they
weren't considered — we even wrote an amendment to
take care of the personnel so that they would be
assured of their jobs. It is right here in the bill
if you read Section 4 of the amendment. So, I think
we have covered all the ground.

It was a very unhappy experience the way the bill
came to us and they tried to ram it through because
they didn't understand the process, probably. We
straightened all that out and I think now with the
amendment that I put on and th3t Reépresentative d
CputTon and " the Committee Amendment,  £RITBITT

very good shape.” T hope you will vote for it.
recognizes  the
Representative from Portland, Representative Oliver.

Representative OLIVER: Mr. Speaker, Ladies and
Gentlemen of the House: This was one of those
situations which was very difficult before the
‘committee. A major transition, a major merger was
taking place. We had a bill that was not too thick
and not too complicated. There certainly was a
percentage of elitism in the presentation from the
management end and all of us recognized, as we do in
other bills, that there was a slowness in presenting
information that was needed. We had to go back and
ask for transitional plans, the Charter, the bylaws,
flow charts, but that doesn't negate the fact that
the concept was correct, that personalities were
getting in the way as they do sometimes, that some of
the presenters did not know the process, that one of
the presenters even insulted our distinguished chair,
Representative  Crowley. But, as  you  saw,
Representative Crowley has gone past that and is
supporting this legislation. Crucial and important
questions had to be asked, especially on protection
and guarantee to workers and they were asked. I had
written a letter, we had a subcommitiee Formed,
management and labor got together and came back with
new suggestions. So, I am satisfied because I am
satisfied with the concept. In talking to the
workers and the management, everyone is buying in to
the inevitable need to consolidate and save money, to
consolidate and combine technology — just the cost
of programming — two public broadcasting entities in
the State of Maine paying duplicative costs for
national programming makes no sense. So, I am hoping
with the slowness of getting information, some of the
elitism, some of the factors that had to be asked,
that we go beyond that because what we have now,
thanks to asking additional questions, thanks to the
union negotiating very strongly with management and
coming back with new plans and thanks to the
.amendments offered in this body, we have a very tight
plan, a merger that makes sense.

I would also remind you that we are a committee
that takes labor to heart. When it comes to the

- call vote.

working person, we ask a JTot of gquestions and wi
demand answers. We got a guarantee from labor, MTj
negotiating a one year guarantee that would guarantei
the workers' jobs for a year but more than that wou
guarantee a 20 percent benefit package that could.
negotiated up but could not be negotiated down.
hope you can support this merger.

The  SPEAKER: The Chair recognizes thi
Representative from Bethel, Representative Barth. ;

Representative BARTH: Mr. Speaker, could the
Clerk please read the Committee Report?

Subsequently, the Report was read by the Clerk i
its entirety. R

Representative 0'Dea of Orono requested a roll

The  SPEAKER: The Chair
Representative from Easton, Representative Mahany.
Representative MAHANY: Mr. Speaker, Men an

Women of the House: I am going to support this piecé”

of legislation because I have been comvinced by thé
arguments in favor of it here today, but I :am
somewhat uneasy. I have heard here today somethiiig
that comes very close to arrogance on the part of

some members of management, I assume it ig

management, dinvolved 1in getting this piece of
Tegislation passed.
First of all, the employees were rendered uneasy

and mistrustful by the fact that the schedule that
they thought was going to be held to was ignored and’

they were not part of the process evidently. I
addition to that, I have heard the House Chair of thg

Education Committee say that they came in and tried’

to ram through a piece of legislation because thej
didn't understand the process. Well, that may be.a

partial excuse for them but I don't think it excuses:

them entirely. My concern is this, have they learned
their lesson or will they continue to try and push
their will over ‘on other entities that are therd

supposedly to keep them (in a sense) in line and-

under control? Will the board, in other words;
simply rubber stamp the will of management in the

future or will the board really scrutinize what is

going on? I would hope that the board would take its
responsibility very seriously and be very careful to
make sure that management does not do something
because it thinks it knows better, something that

might work to the disadvantage, for example, in my.

area of the state or anybody elses area of the state..
The  SPEAKER: The Chair
Representative from Fryeburg, Representative Hastings:

Representative HASTINGS: Mr. Speaker, Men and:

Homen of the House: As an avid listener of MPBN and
both public stations, no matter where I am in Maine
because I find it the most delightful station we have

on the radio dial, it amazes me that this hasa't.:

occurred a-long time ago. From my thinking from just
reading the bill and the amendments that have comé
out of the Education Committee, it seems to me the
issues that I hear being debated today are taken care
of as to what happens to the property in the event of
dissolution, what happens to the employees and how
this is going to be managed. To my thinking, it's
something too Tate, long needed, and hopefully, will

give to all of us better Tistening and ~better

viewing. I am for this and hope that all of you are.*
The SPEAKER: A roll call has been requested.
For the Chair to order a roll call, it must have the

expressed desire of more than one-fifth of the
members present and voting. Those in favor will vota

yes; those opposed will vote no. .

recognizes  thé-

recognizes the .




A vote of the House was taken and more than
e-fifth of the members present and voting having
pressed a desire for a roll call, a roll call was
ordered.
" The SPEAKER: The pending gquestion before the
use is passage to be enacted. This being an
lergency measure, a two—thirds vote of all the
mbers elected is necessary. Those in favor will
te yes; those opposed will vote no.

ROLL CALL NO. 409

YEA — Aikman, Aliberti, Anderson, Anthony, Ault,
R.; Barth, Bell, Bennett, Boutilier, Butland,
, M.:; Carleton, Cashman, Chonko, Clark, H.;
yles, Constantine, Cote, Crowley, Daggett, DiPietro,
yre, Erwin, Farnsworth, Farnum, Farren, Foss, Gean,
vld, R. A.; Graham, Greenlaw, Gwadosky, Hale,
Hastings, Heeschen, Heino, Hepburn, Hichens,
, Holt, Jacques, Jalbert, Joseph, Kerr,
tover, Ketterer, Kilkelly, Kontos, Larrivee,
wrence, Lemke, Libby, Lipman, Lord, Luther,
icBride, Macomber, Mabany, Manning, Marsano, Marsh,
rtin, H.; Mayo, McHenry, MecKeen, Melendy, Michael,
chaud, Mitchell, E.; Mitchell, J.; Morrison,
Nash, Norton, Nutting, 0'Gara, Oliver, Ott,
J.; Parent, Paul, Pendexter, Pendleton,
Pineau, Pines, Plourde, Poulin, Pouliot,
Rand, Reed, G.; Richards, Ricker, Rotondi,
Rydell, Saint Onge, Salisbury, Savage,
Skoglund, Spear, Stevens, A.; Stevenson,
, Townsend, Tracy, Treat, Vigue, Waterman,
entworth, Whitcomb, The Speaker.
NAY - Adams, Carroll, J.; Cathcart, Duffy,
Dutremble, L.: Garland, Gray, Hanley, Hussey,
Lebowitz, Look, Merrill, Murphy, O0'Dea, Reed, W.;
Stevens, P.; Tammare, Tardy, Tupper.
ABSENT - Bailey, H.; Bowers, Carroll, D.; Clark,
M.: Donnelly, Duplessis, Goodridge, Gurney, Hichborn,
‘Kutasi, Paradis, P.; Richardson, Sheltra, Simpson,
Small, Swazey.
. Yes, 116; No,
Excused, 0.
i 116 having voted in the affirmative and 19 in the
negative with 16 absent; the bill was passed to be
enacted, signed by the Speaker and sent to the Senate.

19; Absent, 16; Paired, 0;

PASSED TO BE ENACTED
Emergency Measure

An Act Regardi”‘m_\g Advisory Boards and Occupational
and Professionmal Lvgensing Boards (H.P. 1664) (L.D.
2341) (H. “B" H-1288 ko C. “A™ H-1180)

Was reported by the Committee on Engrossed
Bills as truly and strictly engrossed. This being
an emergency measure, a two-thirds vote of all the
members elected to the House: being necessary, a total
was taken. 112 voted in faver of the same and none
against and accordingly the B{ll was passed to be
enacted, signed by the Speaker afd sent to the Senate.

x&\

The Chair laid before the Houst the following
matter: An Act to Amend the Animal, Welfare Laws
(5.P. 696) (L.D. 1861) (S. "A" S-647; ‘i. " S—681;
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‘\S\.\ upe § 685; H. “A* H-1247; and H. “B"™ H-1278 to C.
Lt

"

'«\5—639) (Emergency) which was tabled earlier in
the d\agr and later today assigned pending passage to
be enatted.-

This E‘e_ing an emergency wmeasure, a ‘two-thirds
vote of all “the members elected to the House being
necessary, a total was taken. 120 voted in favor of
the same and 1 against and accordingly the Bill was
passed to be enacted,«signed by the Speaker and sent
to the Senate. T,

ey

o,
o
.,

\ The following item appearing on Supplement No. 1
wasx\taken up out of order by unanimous consent:

AN CONSENT CALENDAR

\\4\\ Firsi; Bay
. In accordance with House Rule 49, the following
item appeared on, the Consent Calendar for the First
Day:

(H.P. 1531) (L.D.“2160) Bill "An Act to Maintain
the Functioning of the“Uniform Commercial Code and
Corporate Sections of the“Department of the Secretary
of State" (EMERGENCY) Committee on Appropriations
and Financial Affairs reporting "Ought to Pass® as
amended by Committee Amendment “A" (H-1310)

Under suspensicn of the ru1es,\‘=»§,econd Day Consent
Calendar notification was given, the“House Paper was
passed to be engrossed as amended and., sent up for

concurrence. \

%

)

PASSED TO BE ENACTED
Emergency Measure

\'Nz Act Concerning Technical Changes to the Tax
Laws (H.P. 1716) (L.D. 2401) (C. "A" ‘H-1184; H. A"
H-1283;%and H. "B" H-1291) :

Was Treported by the Committee on Engrossed
Bills as truly and strictly engrossed. This being
an emergencys measure, 3 two-thirds vote of all the
members elected to the House being necessary, a total
was taken. 171 voted in favor of the same and none
against and accordingly the Bill was passed to be
enacted, signed by.the Speaker and sent to the Senate.

hY
\‘&

By unanimous conseﬁ“tz all matters having been
acted upon requiring Senate;‘ concurrence were ordered
sent forthwith to the Senate}\\

’ .

S

The Chair Taid before the \I%se the following
matter: Bill "An Act to Estab]ishuhconomic Recovery
Tax Credits™ (EMERGENCY) (S.P. 960) (L3D. 2430) which
was passed to be engrossed as amended by House
Amendment “A* (H-1299) in the House on~March 27,
1992; came from the Senate with that Body having
insisted on its former action whereby the Bill was
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Sagadahoc, Senator Cahill, population fluctuation
would not be the determining factor as to how many
seats there would be. It would be the House that
would make the determipnation as to whetber or not
they would want to reduce. Currently, they do not
have that option available to them because the
Constitution sets them at 151 wmembers. This would
provide a flexibility if they would so desire to
reduce on their own they could do so. Thank you.

On further wmotion by same Senator, Senate
Amendment “A" (S5-702) ADOPTED. .

Which was PASSED TO BE ENGROSSED, As
NON-CONCURRENCE .

Under suspension of the Rules, ordered
forthwith for concurrence.

Amended in

sent down

The President Pro Tem requested the Assistant
Sergeant-at-Arms escort the Senator from Penobscot,
Senator PRAY to the Rostrum where he resumed his
duties as President. )

The Assistant Sergeant-at-Arms escorted the
Senator from Penobscot, Senator BOST to his seat on
the Floor.

Senate called to Order by the President.

Out of order and under suspension
the Senate considered the following:
COMMITTEE REPORTS
House
Ought to Pass As Amended

The Committee on JUDICIARY on Bill U"An Act to
Ensure Continuing Knowledge of the Identity and
Whereabouts of Convicted Sex Offenders"

H.P. 1652 L.b. 2315

Reported that the same Ought te Pass as Asended
by Committee Amendment *A® (H-1271).

Comes from the House with the Report READ and
ACCEPTED and the Bill PASSED TO BE FENGROSSED AS
AMENDED BY COMMITTEE AMENDMENT A" (H-1271).

Which Report was READ and ACCEPTER, in
concurrence.

The Bi11 READ ONCE.

Committee Amendment  "A*
ADOPTED, in concurrence.

Which was, under suspension of the Rules, READ A
SECOND TIME and PASSED 10 BE ENGROSSED, As Amended,
in concurrence.

of the Rules,

(H-1271) READ  and

ORDERS OF THE DAY

The Chair Taid before the Senate the Jabled and
Later Today Assigned matter:
Bill "“An Act to Improve Educational byic

Broadcasting Statewide" (Emergency)
. S.P. 945 L.D. 2409

Tabled — March 25, 1992, by Senator ESTES of Ydrk.

Pending — ADOPTION of Committe
(5-666)

(In Senate, March 24,
YA"™ (S-666) READ.)

THE PRESIDENT: The Chair recognizes the Senator
from Penobhscot, Senator Bost.

Senator BOST: Thank you Mr. President. Ladies
and Gentlemen of the Senate. It's very seldom that
the good Senator from York, Senator Estes, who is a
very good friend of mine and I disagree on an issue.
I notice he's shaking his head. We've fought a
number of very good battles together and I've been

1992, Comnittee Amendment

- up the tab?

—

around this legislature long enough to know when I'm :
engaging in an uphill fight of sort. The issue of
public private merger has been Tlobbied intensely in
this Tlegislature by a very expensive, high powered
lobbying firm. I'm sure you've all been approached
in one form or another over the last two or three
weeks. I could only think of the good Senator from:
Aroostook, Senator Theriault, who likened his-
position on an issue last session to being engaged in
a fight between David and Goliath and I think this
situation is quite similar.

I hope members of this body will
carefully before endorsing this
WCBB and MPBN. I beljeve that this initiative raises
more question than answers, among them: Why were the
employees of both entities deliberately excluded from

think very
proposed merger of

discussions about the  wmerger and denied an
opportunity, for the most part, to participate in the
process? Why are the staff, who are calling me and a

number of my colleagues from both WCBB and WPBN,
voicing legitimate. concerns about the merger afraid
to go public for fear of retribution?. That's very
real and was reiterated to me tonight by a number of
people who are jovolved. Why would the University of
Maine system be so enthusiastic about relinquishing
one of its greatest assets, a broadcasting system,
which reaches into hundreds of thousands of Maine
homes?  Why would the University promote the dilution
of one of its greatest outreach tools? Why would"
WCBB hire the services of a prestigous firm to Jobby
this bi1l full time at great expense? Who's picking
Why the intense interest in the sudden
passage of this bil1? Why is this bill being rushed
through the process? Why should we be compelled to
adhere to an arbitrary time frame set by the
management at WCBB? Why does the Chancellor indicate
that if this bill doesn't pass that the concept is
dead for another five or ten years? What safeguards
are in place for existing employees after the first
year of operation? And, finally, in my estimation

the most dJmportant question, Why would we, as a
Legislature, approve dissolving a public broadcasting
system funded in Jarge part by a general

appropriation and send that same appropriation to a
private corporation when we don't have sufficient
funds available to insure the solvency of some our

most basic programs in State Government? Why should
we be earmarking millions of dollars to a private,
essentially autonomous entity? What's going on
here? I don't know. I've been trying to find out,

it's very difficult to get information. You have to
ask the right questions in order to get the answers
that you want. And that's been a very frustrating
exercise. I know that it's been frustrating for the
Education Committee because they've been placed in a
situation where they've had to deal with a bill of
tremendous significance and substance in a very
compressed time period. And much of what I think has
needed to take place, in terms of discussion and
thoughtful deliberation about this propesal, has not
taken place simply because of the time element. I-
know that's been frustrating for a number of people
that have been involved in this discussion. As far
as I'm concerned these questions need to be resolved
before I can vote for this measure. Thank you.

THE PRESIDENT: The Chair recognizes the Senator
from York, Senator Estes.

Senpator ESTES: Thank you Mr.
and Gentiemen of the Senate.

President. Ladies
I wish that I had had

the opportunity to have gone up to the lounge earlier




‘this evening to flex my muscles and pump me up Tfor
this debate but I will try my best to give you some
points that I think are important and I know that the
.good Senator from Penobscot, Senator Bost, does have
some serious concerns.
. We have literally debated this for hours and
~hours over the last several days. We have even tried
‘l1ipping coins and arm wrestling and have come to no
agreement on this issue. This is, I think, a very
Aimportant step that the State legisiature 1is taking
“in approving this unification. I  think 1it's an
mportant step ~ that is really going to have
~significant benefits for the people of Maine, not
only in the near future but in the Tong run. The
:jdea of unifying Maine's two public broadcasting
organizations actually rose to serious discussion
last spring. It became more of a public issue last
-October when there was an article in the Maine Sunday
Telegram, I believe, and since then there's been
considerable press coverage in. both the station's
‘program guides which are sent to more than 60,000
Maine households have reported about the plan. The
public comments that have been received by both
- stations have been very favorable.
that there's
‘have been given by major newspapers. I would like to
eturn to that in just a minute because I have had a
“1ittle bit of frustration with the way that this was
reported.
E The idea of the merger has been on

the minds of

people at both organizations for many years. It is
~ the consensus of management and the boards that
oversee these two institutions that unification is

~ inevitable and that it 1is time to get on with it.
The Boards of Trustees of the University of Maine
system and WCBB have endorsed the plan and the Colby,
- Bates and Bowdoin College boards have also approved.

I want to talk just a T1ittle bit about the
convoluted schedule because it has been very
: frustrating for the . Education Committee. We knew
that there was going to be a merger bill coming at
some point in time this session and during the month
of February there was a title that was before

council did not act on it until the 2nd of March.
They approved it, I believe it was a unanimous vote,
and the bill had to go through its final drafting.
It was on the 9th of March that the bill was referred
to Committee.  Because of the deadline for reporting
bills out the Committee was facing, we held a very
quick public hearing the following day and began
extensive work sessions on the bill to get it out on
time to meet the 5:00 deadline on the March 13th.
Since that time, when a unanimous report came out of
the Education Committee, the bil1l has been downstairs
for final drafting and then finally appeared on
Monday on the calendar for our consideration. In the
meantime I've been a 1ittle dismayed with some of the
coverage in the press which I think has really
confused the situation. .

There's been some speculation of what's happened
to the bil1l, why has it dragged on, why has it been
hidden from time to time. I have myself called one
editor of one of our daily newspapers and another
columnist from another paper to set the record
straight and I hope that theose corrections will be
coming shortly in the paper 1in those respective
papers. Also, I do want to bring your attention to
information that I did pass out which I think gives
you some substantial background. Yesterday I had

You alsoc may note.
been many editorial endorsements that

; Tegislative council but unfortunately the Tlegislative
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distributed to the body a Tletter to Representative
Jim Oliver from the President and General Manager of
WCBB answering some outstanding questions  that
certain wmembers of the committee felt were in peed of
a fuller response. I've also submitted to you a
status report dated March 14 which gives you the
history, the goal of the wunification, the proposal,
the Tlegislation and the legislative process and then
what remains to be done over the next several months
in order for the unification to take place on July 1.
One of the questions that has been raised is the
question of public accountability, by allowing this
bi1l to pass we, the legislature, will neither be
giving up accountability of public broadcasting nor
Tosing the value of the existing MPBN assets. The
new organization will be required, through the
Committee Amendment, to report to the legislature
about the transition 1in the merger in April of '93
and in February a final report 1in '94 on what the

effects of the transition have been. Also the
Chancellor of the University and 3 University of
Maine system trustees will serve on the new
organization's board of trustees along with . the
Presidents of Bates, Bowdoin and Colby Colleges. The
new corporation will depend on tens of thousands of

individual contributions for the largest share of its
financial support. Thus  retaining the public
accountability for programming and other activities
which has guided both MPBN and WCBB management over
the last 30 years. Finally, the new organization
will depend on the State for approximately one
quarter of its total budget. Public accountability
is clearly a cornerstone of this new organization.
The University has invested heavily in developing a
sophisticated broadcasting network as has Colby,
Bates, Bowdoin Educational Telecasting Corporation.
The University, wunder this unification agreement,
retains forever its financial interests in the assets
of the new organization. There will be no loss of
assets under this plan any more than there will be
any loss of accountability.

I believe that this is an extremely responsible
plan that fully protects the public investment and
the public interest that we have made in public
television. I would also call your attention to the
articles of incorporation which specify what will
happen if there is to be a dissolution or
termination. The assets that were transferred will
return to the University of Maine system and the
State and that the appropriations that would be
coming from the State would go for the maintenance
and expansion of the infrastructure and those assets
would also be returned on the event of a termination
of the agreement or a dissolution. Finally, you have

to keep in mind that the «cost of television
broadcasting and production are very expensive. By
maintaining two entirely separate systems to serve

the relatively small population of Maine we are not
making the best use of public resources.

Take for example the current pledge week
operations that are being broadcast separately from

Lewiston and Bangor. One half of the expense of
these separate operations is  unnecessary. By
unifying the stations only one pledge week operation

would be needed, remaining resources could be used to
produce more programs like Made In Maine or Kiosk or
one of the other fine productions about Maine's
culture, work places or public affairs. Certainly
all viewers would benefit from such & change. . I
believe that other advantages will be found in the

$-415




=S

LEGISLATIVE RECORD - SENATE, MARCH 25, 1992

future as the cost of replacing extremely expensive
equipment will be reduced after unification. I
believe that long term savings are an important goal
in approving this legislation. I urge your support.

Thank you.

THE PRESIDENT: The Chair recognizes the Senator
from Penobscot, Senator Baldacci.

Senator BALDACCI: Thank you Mr. President.
Ladies and Gentlemen of the Senate. One of the

things that concerns me about this merger is the fact
that the University, is going to be allowing an
asset, a six million dollar asset, to be utilized by
a private, non-profit corporation and the State is
not receiving any type of a fee for the
of that asset. I'd Tike to

utilization
know if the State is

receiving any fee at all for the utilization of that
asset.
The other thing in the Tetter that Mr. Gardiner

has sent to Mr. Oliver, talks about the proposed
expenses but it doesn't say anything about the
revenues. I would be interested to know if there is

any projected revenues from this proposed merger? I

get conflicting information in the letter that Mr.
Gardiner sent to Mr. Oliver where he says that
“because the legislation hasn't taken effect, they

haven't worked on-any organizational charts® and then
further in the Tletter talks about they've got a
membership director, new entities may choose to have
a director of membership or renewal director and he
talks about particular positions. He has either
worked on it or he hasn't worked on it.

I think as a further commitment to the members of
this body that you would not have as many people here
that are under that particular organization and
concerned about what was going to be happening and to
be staying here morning, noon, and night to watch
what was going on if there was communication from Mr.
Gardiner in the organization at WCBB and  MPBN.
Something that's been talked about for 20 years and
then all of a sudden two years ago, or a year ago,
they said it was going to be done in a couple of
years. AlIl of a sudden they're told that under the
gun it's going to happen in six months. Nobody's
told them anything, and this shows that there's going
to be a Tlot of problems down the road. Before the
ship is Teaving the port I think it's wvery Jjmportant
to make sure that it doesn't have any holes in it,
because it would be lucky to get out to sea. In this
letter Mr. Gardiner states that they're undergoing a
big voluntary contribution effort and they don't want
the cloud of no legislation. Mr. Gardiner doesn't
seem to realize that the University and MPBN relies

43% on a state appropriation and 29% on voluntary
contributions. He doesn't seem to be aware of those
facts.

This communication hasn't been both ways, I'm not
opposed to a merger, what I am opposed to is not
receiving anything for an asset utilization only as

the Good Senator from York, Senator Estes, has
pointed out that we will make sure we still bhave
that, we're not giving up that asset. We're not

receiving any fee for the use of that. To me that's
a loss, the other thing is that we're talking about a
private non-profit corporation who, under my reading
of the statutes and I'm not an attorney and there are
many here and they can correct me, but they're not
susceptible to the public's right to Know. € books

are not open. I think that @3S far as the public's

“concerned that we should have a few of these things
answered before we go any further down this road.
Thank you Mr. President.

THE PRESIDENT: The Chair recognizes the Senator
from Cumberland, Senator Brannigan. :

Senator BRANNIGAN: Thank you Mr. President.
Ladies and Gentlemen of the Senate. I am delighted
to be the sponsor of this bill. I think that it is a
wise move on the part of the state and the University
to begin to pool their assets in this endeavor with
the very successful operation of WCBB. I don't see
it as a loss at all but an enhancement of the money

we spend, and enhancement of the assets that we have
been able to build up. There will be no fee, this 1is
a wmerger. The good that will come from this is a

much better use of public television and radie.

We certainly are unfortunate we have been unable
to support this effort as well as we would 1ike to
have, as well as we have in the past. We have had to
cut back on MPBN in the same way we've cut back on
other parts of State Government. It hurts their
program. I believe that this merger is a very
valuable way to use our assets. In any merger both
parties give. We're giving our assets and future
contributions and we are getting a great deal of the

strength " that MPBN has, that WCBB has, and the
trustees will be a seolid partner in this merger
group. I'm delighted that we're moving in this

direction and I hope that the guestions that people
have are not sufficient to keep them from helping us
get on with this important matter. Thank you.

THE PRESIDENT: The Chair recognizes the Senator
from York, Senator Estes.

Senator ESTES: Thank you Mr. President. I would
like to respond to the questions that were asked by
the good Senator from Penobscot, Senator .Baldacci.
The first question was is there going to be any fee
transmitted from the corporation for the use of the
assets from the University system. The answer is no,
there's not going to be any money up front. You have
to keep in mind that both corporations are giving up
their assets, WCBB and MPBN, to the new corporation
which will be called the Maine Public Broadcast
Corporation. Both of them in the event of a
termination of the agreement or a dissolution would
receive back any of the assets that they originally
came into the new agreement with.

The other thing that you have to keep in mind is
that one of the reasons we do not see this finely
structured, in terms of what will take place on July
1, is that the first year is going to be a transition
year and we will have set up under this Tegisiation a
transition board of directors comprised of the
Chancellor &s Chair, 3 members of the Board of
Trustees of the University of Maine system and the 3
Presidents of Colby, Bowdoin and Bates. There will
be the addition of 8 to 12 public members, those
public members will actually come from names that are
recommended by the subscribers to the new
corporation. It will be the transition board that
will be setting up the structure and determining what
will be happening with the employment and positioning
within the new entity.

One of the things that is planned at this time is

to run not just one public television station but a2
second station with additional programming, not
duplicate programming, which will mean that

employment will stay at a relatively high Tevel. We

will need to have people doing duplicative work
within the two stations that will be operating in
terms of television broadcast. 1In terms of the

amount of money that the corporation will need for
operation, it is an estimated budget of approximately
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$8.3 million. 25% of that, excuse me $8.3 million
over a biennium period, 25% of that would come from
the State appropriation, the remainder of that would
come from voluntary contributions, corporate
contributions and there would be federal money for
public television that would also be coming in. I do
not have the exact breakdown on those figures.

We have seen public and private partnerships in
education work successfully in a lot of other areas.
Library services is a good example, course offerings
between the public University system and the Private
Colleges to eliminate duplication, and to make the
most effective use of public and private resources.
Cooperation between the new corporation and the
University of Maine system  interactive television
system will continue, I think that Maine's Public
Broadcasting Corporation can be and will be an

outstanding example of how various types of
institutions can benefit from new partnership
arrangements. I hope those have answered some the

questions.

THE PRESIDENT: The Chair recognizes
from Penobscot, Senator Bost.

Senator BOST: Thank you Mr. President, Men and
Women of the Senate. I appreciated 1istening to the
exchange between the good Senator from Penobscot,
Senator Baldacci and the Senator from York, Senator
Estes, however I would respectfully submit that all
of the alleged safeguards that the good Senator from
York referenced have been put in place rather hastily
over the last few days to make certain that there’s
some measure at least some measure of accountability
are insufficient, What we need as a safeguard
ultimately is to put a hold on this freight train
that's Tleaving the station and think it out and put
the onus back on WCBB and on MPBN to work out an
agreement to flesh out something that's tangible.

To look at a structure that we can analyze, to

the Senator

Took at some financial data and as the Senator from
Penobscot, Senator Baldacci so appropriately
indicated, look at revenue projection, look at things

like this that are so important to us 1in the public
domain on virtually every other issue why should this
jssve be an exception? Why are we rushing this issue
through the process? I truly belijeve that this is a
sweetheart deal, this bill represents a sweetheart
deal for certain people that are invoived in the
merger design, not the Teast of which is an
individual by the name of Rob Gardiner. Let's put it
all out on the table Ladies and Gentlemen, we're
about ready to adjourn Sine Die in a couple of days
and this 3is either going to be cum Tlaude . or
postponed. Let's put 1t out on the table, let's call
a spade a spade.

I ask you, if we were to create a new department
within State Government now, today, if we had the
resources and obviously we don't, would we write into
the enabling legislation who the commissioner is
going to be? I don't think so. That's precisely
what we're doing by passing this Tlegislation. There
js an heir apparent to the throne at the new entity
called Maine Pubiic Broadcasting Corporation, he has
the job, 4t's all ready for him. Now I have no
objections to the individual, I don't know him but I
object to the process. The Senator from Penobscot,
Senator Baldacci, read to you or referenced rather
the Tletter that we've been all waiting for with
baited breath from Mr. Gardiner which presumed to
answer the questions +that were asked of him by a

.&"1—‘

couple of legislators from the other body. The
Tetter which I had high hopes of answering some of my
concerns is riddled with inaccuracies and assumptions.

It indicates on the.first page -that MPBN_ staff
has been reduced by 15 positions it's been reduced by
22 positions. That's an easy answer to find. I'm
surprised that the wmistake was made. There is an
indication that there will be no headquarters for
this new entity, please that's 1ike saying there will
be a State Government but there will be o
headquarters, there will be no State House. I don’t
think we're being intellectually honest here Tladies
and gentlemen. We're talking about the MPBN and CBB
investing in a Targe amount of production time and
resources in producing station break materials etc..
The inference here is that this is a sizable chunk of
their time at WCBB and if we merge we can better
manage our time etc. etc. I'm told at MPBN that they
spend approximately one day a2 week on this. Is that
a burden? You ask yourself. One of the most
disturbing things that I've come across over the last
24 hours is what I consider to be some of the rather
deceptive "ways in which this has been intreduced to

the very peopie that are going to be asked to carry
out this new entity, this new program, this new
corporation. Supposedly the framework is not there

the organizational chart has not been fleshed out,
however, when the question was asked what are you
going to do with such positions as the membership
director a very clear answer came back in the form of
this Tletter which said we may consider revamping the
membership director position. A call was placed last
night to the existing wmembership director at MPBN,
she had never heard of this. So I ask myself, as 1
posed earlier to this body, is it now a case of just
asking the right questions. I don't have time to
familiarize myself with this issue to the point where
I know all the right questions to ask to get the
appropriate answers. I don't think that we should be-
put in a pesition 1ike that.

Another inaccuracy was that both the stations
receive the Targest part of their revenues from
voluntary contributions, the good Senator from
Penobscot appropriately pointed out that. this 1is
another Jnaccuracy. MPBN receives 43%Z of its
operating revenue from general appropriation, 29%
from wmembers and 7% from business supporters, I'm not
clear on what WCBB garners, but I"m sure they have
that information available. Once in a while we get a
glimpse at the thought process that goes on beyond
the public view, if you will, and I was , I became
privy to minutes of a staff meeting at WCBB which. I
think that in order for you to be bettéer educated on
this topic you need to hear. On March 19 a staff
meeting was held at the request of management at WCBB
at headquarters to discuss an article that appeared
in the Bangor Daily News that obviously someone over

there felt was unfavorable. Somebody  actually
questioned the wvalidity of this project. So a major
staff meeting was called and the minutes were

furnished to a number of members of this body and I

wilil quote from some of the more eloquent
conversation that went on in that room, I wish I'd
been there. Russ continues, "Rob Gardiner didn't

want to put mention of WCBB in the legislation
because it will make MPBC a public institution. The
Tegislature wants to have control for the next three
years," Russ explained how that control angers him.
Now what Mr. Pioter, and again an individual I have
not met, I do not know, what it appears to be he is
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jmplying here is that every effort was made to
straddle the public/private fence and that while
management at WCBB courts the Tlegislature for its
blessing AND it's appropriation, the most important
part, it wants nothing to do with anything that _could
place it in the public doma “Open” to  public
scrutiny. " "But more "bluntly, ¥t wants to reorganize
privatély with public monies. If legislative control
angers this gentleman perhaps he and his colleagues
should Took to the private sector for full

because I believe the scrutiny of this merger, or as
they prefer to refer to it as consolidation, will
only intensify with time. It goes on, Russ Pioter
continues, "The part that bothers me the most is that
this isn't a public organization what is implied is
that the state is giving up equipment and giving it
to a private company like Dow Chemical, they want to
talk about public accountability and that" expletive
deleted, I'17 replace it with "that really gets my
blood boiling." for the purpose of the legislative
record.

Now we move from concern about
anguishing about accountability.
accountable for their funds, they have a  separate
Tine 1in the budget as we're all aware, they have a
separate 1ine and we should expect no less from this
new entity. Russ continuves talking about what will
happen if this bill doesn't pass, "if it doesn't fly
you're looking at two very wounded organizations,
we'll be out there trying to raise funds and Tooking
Tike Tosers. Not only will we be competitors, we'l]
have to tell people why this didn't work. You can
almost bet this bill will get on the floor but it
will be amended. It will be & bill that we don't

control to
MPBN must be

want.” Now let's Jook at that statement carefully.
If the merger doesn’t occur there should be no
wounded organization, it should be business as
usual. Unless, everything has taken place, all the

mechanisms are in place, all the movement has taken
place and all this'is is merely a stamp of approval.
If that's been done there may be some wounded
organizations, but if we're taking them at their word
there should be no wounded organizations.

Maybe there are issues that we aren't aware of,
is HWCBB financially solvent? I don't know, the
question needs to be asked. Has there been
commitments wmade by groups involved in  this
discussion that they somehow can't back out of? I
don't know. The questions need to be asked. Why
would there be wounds if this failed passage except
for maybe a few egos? Why would they feel Tlike
losers when fundraising? I don't understand that.
MPBN's corporate and individual contributors will

still be there. WCBB's individual and corporate
contributors will still be there. Where are they
going to go in the interim? Why would failure to

approve this merger suddenly make the two stations

competitive? And lastly he says "an employee then
stated that if this falls apart we'll "be in
oblivion. Russ states "I have a feeling if it
doesn't happen now we'll die for five or ten years,

then the legislature will take the heat, there will
be Tots of Tayoffs at MPBN because the Tlegislature
hasn't budgeted for MHPBN next year." Well, I
appreciate the political analysis -that this gentleman
has provided, however, he obviously hasn't spent much
time talking with legislators. If he had he would
Tearn that rather than having to wait five or ten
years to try again 211 WCBB and the University of
Maine system need to do is formulate a well thought

funding

out plan for implementation, how people would be
impacted. Many of these staff have worked for Mzine
Public Broadcasting Network and WCBB for years, they
deserve to know what's going to happen to them. And
some sort of meaningful cost analysis, these kinds of
things need to take place. And it hasn't been done
and it's not the fault of the Education Committee.

They had only three days to hammer this bill out
it's the fault of the people that have kept this plan
essentially to themselves until it got to this point
in the Tegislative process. T will close with what I
believe to be an appropriate analogy, approximately
three years ago when I had the good fortune of
serving on the Joint Staning Committee on Education
with the Senator from York, Senator Estes, we had
before us a bill which surfaced very much like the
bill we are debating tonight. It was a bill which
appeared in the Tlatter days of the Tegislative
session to create a Maine Education Authority, which
would funnel student aid services and consolidate
virtualily every student Joan fund available currently
to students in the state. But ladies and gentlemen,
most of the members of the Education Committee, they
couldn't quite put their finger on it but something
was wrong with that picture. There was an individual
who was prepared to assume the mantel of this new
authority and it was preordained, once the authori ty
was in place, - received legislative approval, this
individual would take the helm. Something wasn't
right with the - proposal, and fortunately the
education committee at that point had more time than
it bhad this time, and Tooked into the matter and
found- out that ne in fact it wasn't a good deal for
the people of this state and provided an alternative.
to that authority which, in my estimation, would have
been a fiscal albatross, and placed instead those
functions under the Finance Authority of Maine, where
they sit today and I might add, very successfully., I
think that situation is analogous to this issue that
we are debating here tonight. There's something
wrong here, and I simply can't put my finger on it.
But I think the questions need to be asked and we
need more time. This is simply not the peint in
which to move. .

THE PRESIDENT: The Chair recognizes the Senator
from York, Senator Estes.

Senator ESTES: Thank you Mr. - President, Ladies
and Gentlemen of the Senate. There have been again z
series of questions and comments that I think need to
be reacted to on the record. And I would like to say
to the good Senator from Penobscot that I i rmly
believe that there 3is not a boogey man %n every
closet. I know that the process has been the problem
with this bill coming before this legislature on this
day. I am convinced that it has not been the people
who have been involved in the discussions for almost
a year now on what they could be and how they could
become what they wanted to be.

I will say that I have known MWr. Gardiner, the
general manager, for probably three years now and
have served with him as a member of the Commission on
the Common Core of Llearning, and also on the
Coalition on Education Excellence. At some of the
meetings for the Coalition back in the fall, we
talked about the possibility of this Tegislation
coming up in this particular session. I think what
is particularly troublesome 1is the fact that the
Committee was put in an awkward situation of having
to. consider this in such a short period of time. .It
was difficult getting specific answers to questions.
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Some of that I think was due to individual's Tack of station which must be available on demand. This file
familiarity with the process, the fact that the contains information about programming,
process had been sped up to an incredible pace, where correspondence from the public, records and
the bill was referred on a Monday night and a hearing information about the station. As the station

js held on Tuesday afternoon and the work sessions to
hammer the bill out take place over those next
several following days.

In instances where concessions had to be wade by
WCBB, they did seo and did so willingly. They
supplied us with the papers of incorporation that

were filed with the Secretary of State's Office on R
j provide puB?Ec

February 7, they supplied us with the draft copies of

7

currently now, and in the future, the new entity will
receive money from the corporation for public
broadcasting i.e. the Feds, WCBB now files, and the
new corporation will have to file, an extensive
detailed report containing information on such
matters as financing, bublic access. and

n addition, the stationi§ Tequired to
notice of all trustee meetings which
be

employment. T addition, the station 1§ Tequil

equal-——ca_

j

the bylaws dated February 4, we were able to resolve || are now open to the public and will continue to

some outstanding situations as they = pertain  to 1i open to the public, that notice is by advertising of
personniel at WCBB and protection of their rights % the upcoming meeting by on-air notices with the
currently covered by collective bargaining television station. The wminutes of these meetings
agreements. Guaranteed job security, and salary and are also available in the public file for public
benefit provisions during the first year of access. So the FCC, the Corporation for public
transition. Assurances were also given by MPBC broadcasting, the Maine law, IRS regs, ail require !
leaders that all other employees would be offered N extensive disclosure of information. And I believe j
similar guarantees. that that should be satisfactory in terms of people df

In terms of the organization, there were certain

is that they want to know:] e
is that we have an

{_getting whatever it

135t -thing-that—I—would say

aspects of the bylaws pertaining to the composition
of the Board of Trustees, and the President of the interim board of trustees, 7 members, 4 from the
corporation that were cottified in the committee University system, 3 from the 3 private colleges.

I also have mentioned the fact that there
‘93  and

amendment .
will be transition reports coming in both in

be the ones that will be overseeing this

They will
The

merger and setting up the organization.

$n'94. In terms of the letter that is dated March President of the Corporation is chosen by the Board
24, that happens to by yesterday, this was in of Trustees for a one year term and must be
response to a letter that went out on March 23. And reappointed at each annual meeting. At the first

I don't think one day is to much time to turn around annual meeting you will have all board members,
on a total of 9 gquestions, and fairly intricate public as well as the 7 designated in statute, and
questions. I guess my problem with the  funny they will choose the President who has the
feelings that a number of legislators have had about responsibility of the operation and management of the

this is that this bill was reported out of committee
on the 13th of March, 2 unanimous report of the
committee, not a divided report, there could have
been a divided report and then I think the debate
here tonight could have been fair game.

I sat up here last week with all of our committee
work -done with time on my hands, time on my committee
members hands, twiddling our thumbs; no one mentioned
what about the boogey man, we should talk about this
some more. It really wasn't until I arrived here
late Monday morning that there were all sorts of
stirrings that had gone on. In fact I made mention
in caucus today that not only on this bill but on a
couple of other bills that came out of the Education
Committee, people have had opportunities to talk
about problems that they've had with the bills and
whether those problems could be fixed or should be
fixed and it's almost as if I've been ignored, and I
find that rather strange, rather troublesome. I
would also 1ike to put on the record, because I know
this is a question that has come up, about the public
know,. the good Senator from FPenobscot,

Itatked-about—Finan cial—d¥sclosure —and
being able to Tlook at their records, those are
available, by state and federal Tlaw those are
available. . -

Jnder Maine's

e i,

Charitable Seolicitation Act fér

corporation’s  facilities and activities, is
responsible for supervising all personnel employed by
the corporation and reports directly to the Board. I
hope that those answer some of the other concerns
that were out there and I urge you again to support
this legislation. Thank you.

THE PRESIDENT: The Chair recognizes
from Knox, Senator Brawn.

Senator BRAWN: Thank you Mr. President. lLadies
and Gentlemen of the Semate. I did not plan to rise
on this issue but after listening to the tone of some
of the debate, I made some notes and feel compelied
to speak briefly. I want to commend, publicly here
on the floor of the Senate, our good Chairman the
Senator from York, Senator Estes who, if I was tired
and could do a job Tike you just did you should be
patted on the back. Senator Estes has always been
professional and above board in our Committee and as
he has stressed and I can't stress it enough, this
was a unanimous committee report, unanimous.

I was at that public hearing and I was there all
morning, I thought it was very professional, there
were many questions asked, they all would be on the
record downstairs. I alse applaud him this morning
for getting this letter and everything on our desks
to answer questions. I think there's no doubt that
I'm concerned about the tone when I've made such

the Senator

non-profit  corporations the station and the new notes as "we waited with baited breath® or
corporation must file an annual report of revenues ®financially solvent® or I mean is this a set up or
and expenditures, including the types of vendetta or what's going on here? I'm really
expenditures. This assures the public a disclosure concerned about this. I want to just make a couple

more points that Rob Gardner has always been, I don’t

of how much woney is spent on everything, including

administration. The station is alse required to know him either, I wouldn't know him if he walked 1in
disclose salaries of all of its tep management who here, and he might have been one of the men there
earn over $30,000.00 a year. The FCC requires the that morning. I listen to people, I don't put a name

station to maintain an extensive public file at the with a person, I Tlistened to every person that was
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there, but everything in this, if you read it again,
is right up front, he's already in here twice said
he'd be glad to answer any more questions. They have
been right up front as far as I'm concerned. And you
know, we have to be patient when we understand this
has been a very packed in session. And if you're
given a notice that you've got a public hearing the
next day and you show up and you're there you can't
expect miracles of having everybody to know. I just
want to, for the record, say that I feel very
comfortable with this merger, I never for one minute
felt it was a sweetheart deal of any type. I don't
feel a bit uneasy. I urge you to support this and
Mr. President I would ask for a roll call.

On motion by Senator BRAWN of Knox, supported by
A Division of one-fifth of the members present and
voting, a Roll Call was order.

THE PRESIDENT: The Chair recognizes
from Penobscot, Senator Bost.

Senator BOST: Thank you Mr. President and men
and women of the Senate. I'm pleased to know that
I'm so quotable.; There are a couple of other issues
that I think at Teast need to be discussed, I know
that the members are growing weary of this debate,
but we are on the threshold of moving into a new era
in public broadcasting and I think these, potentially
anyways, I think that these issues need to come to
the surface. .

One of them is that it is my understanding and I
would pose this in the form of a question to my good
friend and colleague from York, Senator Estes. If the
employees, current employees of MPBN, move from
essentially employees of the University of Maine
system into the new entity, are they, is  the
University obligated under contractual agreement to

the Senator

provide them with severance pay? If they are
required, how much? Is the severance pay, how much
would it be worth, the information that I've been

provided 1is that it would be roughly $500,000.00.
That figure may be wrong, up or down somewhat, but if
we could get some clarification on that issue that
would be helpful.

Secondly is the issue of cost effectiveness and
efficiency. I was told about an instance, not long
ago, where a number of engineers from WCBB traveled
to the Bangor studios of MPBN to share with them the
new plan, the new transmitting plan. And did so Tless
with any inclination toward getting input but more to
provide them with the plan and tell them that this is
essentially the way it was going to be. The plan as
it was described to me, and I will share it with you
in laypersons terms because I'm not entirely
knowledgable about this, but the plan was to feed the

northern Maine area from southern Maine and to feed
southern Maine from northern Maine. And  the
engineers at MPBN were left scratching their heads,
they said wouldn't it be more efficient to have
northern Maine service northern and central Maine and
southern Maine service southern Maine? That was
dismissed, that idea was apparently novel.

In a supervisory staff meeting back on October 7

of 1991 at MPBN, present were the director, Ed
Winchester and others, 1t was shared in the staff
minutes that Tony Paine of Maine Media was here last
week for a meeting with Barb, Mary lLou etc. etc., Mr.
Paine's specialty is crisis management, he discussed "
the importance of disseminating accurate information
regarding the consclidation, will be preparing a
report etc. He stressed the importance of using the
word consolidation which is what is planned, and not

merger because people would get confused and there
are perhaps weightier implications of the word merger
instead of consolidation. But the most important
part of this memo is the fact -that it said “the
following items were tentatively agreed upon at a
meeting of the task force," and among them, "there
will be no forced moves for two years," from a point,
I'm assuming, from the point of the merger. Now
obviously that has been scaled back to _one year.
What is to prevent that from being scaled back
further at some point? I don't know. There are, I
understand, adequate protections in the Tegislative
language to wmake certain that most of this doesn't
happen, but the communication that's going on and the
credibility of some of the correspondence would lead
one to believe that not necessarily everything is on
the table. And my final question to the good Senator
from York, Senator Estes, if he could be so kind to
provide 1it, has there been any analysis of the impact
on membership, whether it be at WCBB level or MPBN or
as a combined unit. Thank you.

THE PRESIDENT: The Chair recognizes
from York, Senator Estes.

the Senator

Senator ESTES: Thank you Mr. President. In
regards to those multiple questions, I will try to
hit on a response for each of them. Pardon me if I
do forget, I did take down a few notes here. 1In
terms of the employees and what is being dene in
regards  to severance, those negotiations are

currently going on. That is, the MPBN employees who
are represented by the Maine Teachers Association and
the non-unions are doing their negotiations with
management at MPBN, they will be taken care of, I
don't know what that figure is, I'm not -involved in
the collective bargaining at this time. Those
employees that wmaintain employment after July 1,
within the new corporation by their choice, are
guaranteed employment and the agreed upon salary and
benefits for the first year of the corporation.
Undoubtedly, they are nervous about this move, anyone
would be. If you had an organization that has
existed for 30 years, or nearly 30 years, to come
July 1 to a situation where there is a consolidation,
and I think consolidation is a reasonable word to
talk about the first year, because the first year is
going to be 2 transition where the staff of both
institutions - are going to be getting to know each
other and working with each other and planning what
the structure is going to be for the future of the
new corporation. .

It's a nervous time out there for anyone in an
employment situation, whether they're employed by
State Government or whether they're employed by the
University system or one of the private colleges or a
private business out there. Everyone's been nervous
because of the crisis in our State Government and
because of the state of our economy. I do say, with
some interest, that I was unaware that there was an
MPBN meeting, staff meeting, on October 9 I beljeve
it was with an individual by the name of Mr. Paine,
but that seems to me to suggest that there have been
some serious ‘ongoing discussions about what if this
merger, oOr consolidation, is alTowed to take place by
the legislature. In terms of cost effectiveness and
efficiency, those are part of the bugs that are going
to be worked out over the next year and it will be,
undoubtedly, a struggle and there will be,
undoubtedly, some false starts and corrective actions
that may have to take place. I don't believe we can
even expect that this new corporation will be able to
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hit the ground running on July 1 or August 1 or
September 1, it is going to take time, it is going to
take planning and that's, I believe, an essential
part of this first year of transition.
In terms of membership support, I do know that
from WCBB that the information they have gotten from
their subscription membership is very positive to
this consolidation, very positive to this
consolidation. And it is the belief of individuals
who have been working on this, and are supportive of
this, is that with expanded potential of the new
corporation will be reaching out to almost every
corner of the state and providing wmore extensive
programming that membership is very likely to grow
over the early years of this corporation. I hope
those answer the questions. Thank you.
THE PRESIDENT: The Chair recognizes
from Penobscot, Senator Baldacci.
Senator BALDACCI: Thank you Mr. President, Mr.
President and members of the Senate I'd like to thank
the good Senator from York, Senator Estes, for
answering questions and to have as much information
_at his fingertips and to be able to try to respond to
- some of the concerns that we do have. However, the
concerns that I would have, very simply are, people
were wmarching on the streets here 1in Augusta on
Monday because we were asking people to have a cut 1in
their pay, we're struggling to make ends meet
financially, we're having a hard time. Is this being
- done to save money, I haven't heard it yet. The only
thing I have heard is that we are possible going to

the Senator

be on the book for $500,000.00 in severance pay. On
top of the appropriation that's already going there.
I have heard people say, this is good, statewide

Would you please tell me, even the good

; coverage.
talk

commissioner of Mental Health had the decency to
- about savings that were going to take place. Nobody
has mentioned any savings.from this merger. Senator
from Penobscot, Senator Bost, he asked about some
- studies that have been done, there are other
- universities that have merged with private entities
in Wisconsin, what happened? Nobedy is opposed to
this merger, we want it to happen. Al7 we're saying
is is it thought out? Are plans and structures
established? There obviously is not a good working
relationship in any school I've ever gone to if the
top doesn't get the bottom invelved there won't be
anything to work on. It seems like everybody has to
be working together. It doesn't seem to be very good
teamwork, I mean the evidence is staring you in the
face, it's been here all day. There have been no
financial studies, there's been no studies on what
happens to membership, there's been no studies of
:other entities, in other parts of the country what's
been happening. And in spite of the comments by the
- good Senator from York, Senator Estes, —there are
Tseveral
- far as public right to
“particular matter. .
—T"m not sure as to the information on charitable
~:splicitation and those 1laws which the committee on
Business Legislation has jurisdiction over but I
think that the concern that I have in the review by
the people in legal profession is that this private,
this private non—profit corporation is not subject to
he public right to know laws. They're not subject,
but maybe if I want to call the IRS and I want to
~tell them that I'm the State Senator from Bangor,
. Senator Baldacci, and I'd 1ike a ceopy of that
c.corporation's filings, if the right hand knows what

know in regards to this

\

amendments that are going £6 be offered in as-

e
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the left hands doing, I may be fortunate. If not I'm
going to be somewhere, stuck in some office in IRS
land, where ever that happens to be. But as far as
any filings with the State of Maine, none of that
information is available. There is no salaries over
$30,000.00, there is none of that information
available under the charitable solicitation Taws.
None of that information is available. And I'm not
Tooking, I'm not suggesting that Mr. Gardner's
situation . at W(BB, being & private non—profit
corporation could possibly compare with the United
Way and what took place with that private;, non-profit
corporation. I'm not suggesting that, all I'm
suggesting that if there ever was a concern that the
public would have the right to that information.
Seeing that the public, the public who you were
elected to represent, are handing over 6 million
dollars in assets for them to use. We're supposed to
be satisfied because the Chancellors on the Board and
3 trustees are. But you forget to look down at the
bottom where it says 8 to 12 members other than those
people will be appointed. Ladies and Gentlemen of
the Senate, 8 to 12 vs. 4 looks Tike an overwhelming

majority.
We're handing over two and a half million dollars
of state appropriations. I'd just Tike to know,

somebody maybe from the financial and appropriations
committees could explain to me what dollar savings
are we taking place with this particular merger. All
I've heard here tonight is we're going to be on the
hook for severance pay. Somebody point out some
saving for the State for what we're going through.
I1'd be very interested to hear ¥t. Thank you.

THE PRESIDENT: The Chair recognizes the
from Hancock, Senator Foster.

Senator FOSTER: Mr. President, men and women of
the Senate. For the many years I've served on the
appropriations committee, I've always had to Took
after Big Bird.: And I will tell you the story of
Maine public broadcasting and why I'm 2 co-sponsor of
the bill, they have a separate line item in our
budget and even the days when we had lots of money
they never got their request, their full request,
until the very last night, and if there was a 1little
extra money I'd say "let's give it to Big Bird",
because we were very enthralled in giving it to every
other group in the State of Maine. Our answer was
“you can get it with these shows, c¢all in $25, $75
etc. ete,™ and I said to Ed Winchester, why don't you
combine and get one public broadcasting system so
that we can 2all have the same dollars going in
together. Because we didn't have enough money for Ed
to pay for his plumbing his heating, I mean he had a
bare boned budget and he is the nicest wman going and
we really prevailed . upon him to Tlook at the big
picture for all of Maine.

Why have 2 public radio stations buy one good
program? I mean I .sit there night after night and
Tlisten please call, and in this day when public
dollars are fewer and where are the dollars coming
from? Canada. Every night the Canadians call in. On
that radio station night after night, I mean that's
not a credit to the people of the State of Maine when
we're getting all those dollars from Canada. And
then again with the general dollars getting scarcer,
now if you get squeezy feeling in your stomach about
there's a big black boogey man out there the big
black boogey man to me 1is that we might not have
public dollars or general fund dollars to keep that
radio station going. And I believe that the time is

Senator

5421

;




LEGISLATIVE RECORD — SENATE, MARCH 25, 1992

to merge and if we can't rely on some people that
know, now I respect your thinking about the employees
and I got that very, that's a very strong message you
have and I'm concerned and we should be, but I do
believe that we first of all have got to 7look after
preserving. Maine public broadcasting and by doing the
merger we will have one great public radio station
for the state of Maine. And I think that's the
number one priority. Let's think of that, number one
priority is have one good public broadcasting system
in the state of Maine. And we will have with this
merger. Thank you very much.

Senator BOST of Penobscot moved that the Bill and
Accompanying Papers be INDEFINITELY POSTPONED.

On motion by Senator ESTES of York, supported by
a Division of one-fifth of the members present and
voting, a Roll Call was ordered.

THE PRESIDENT: The pending question before the
‘Senate is the motion of Senator BOST of Penobscot to
INDEFINITELY POSTPONE Bi1l and Accompanying Papers.

A vote of Yes will be in favor of the motion to
INDEFINITELY POSTPOME Bill and Accompanying Papers.

A vote of No will be opposed.

Is the Senate ready for the question?

The Doorkeepers will secure the Chamber.

The Secretary will call the Rol1l.

- ’ ROLL CALL
Senators BALDACCI, BERUBE, BOST,
BUSTIN, CONLEY, PEARSON, THE PRESIDENT
— CHARLES P. PRAY
Senators BRANNIGAN, BRAWN, CAHILL,
CARPENTER, CLARK, CLEVELAND, COLLINS
DUTREMBLE, EMERSON, ESTES, ESTY,
FOSTER, GAUVREAU, GILL, GOULD,
HOLLOWAY, KANY, LUDWIG, MATTHEWS,
MCCORMICK, MILLS, RICH, SUMMERS,
THERIAULT, TITCOMB, TWITCHELL, VOSE,
WEBSTER '

ABSENT: Senators None

7 Senators having voted in the affirmative and 28
Senators  having voted in the negative, with Ne
Senators being absent, the motion of Senator BOST of

YEAS:

NAYS:

s

Pencbscot, to INDEFINITELY POSTPONE Bil1l and
Accompanying Papers, FATLED.
THE PRESIDENT: The pending question before the

Senate is ADOPTION of Committee Amendment A" (5-666).

A vote of Yes will be in favor of ADOPTION of
Committee Amendment "A" (5-666).

A vote of No will be opposed.

Is the Senate ready for the question?

The Doorkeepers will secure the Chamber.

The Secretary will ¢all the Roll.

ROLL CALL

Senators BERUBE, BRANNIGAN, BRAWN,
CAHILL, CARPENTER, CLARK, CLEVELAND,
COLLINS, DUTREMBLE, EMERSON, ESTES,
ESTY, FOSTER, GAUVREAU, GILL, GOULD,
HOLLOWAY, KANY, LUDWIG, MATTHEWS,
MCCORMICK, RICH, SUMMERS, THERIAULT,
TITCOMB, TWITCHELL, VOSE, WEBSTER
Senators BALDACCI, BOST, BUSTIN,
CONLEY, MILLS, PEARSON, THE PRESIDENT —
CHARLES P. PRAY

ABSENT:  Senators None

28 Senators having voted in the affirmative and
7 Senators having voted in the negative, with No
Senators being absent, Committee = Amendment  “MAM

YEAS:

NAYS:

(S-666) ADOPTED. : i
Which was, under suspension of the Rules, READ A
SECOND TIME.

On motion by Senator CLARK of Cumberl and, Tabled
1 Legislative Day, pending PASSAGE TO BE ENGROSSED AS
AHENDED o

P
-

Out of order and under suspension of/"“the Rules,
the Senate considered the following: o
COMMITTEE REPORTS
House
Ought to Pass As Amcnded

The Committee on TAXATION @n Bill "An Act to
Protect Taxpayer Rights by Amehding the Taxpayer Bill
of Rights and Making More Equitable Tax Penalty and -
Appeal Provisions® '
yd H.P. 1583 L.p. 2233
Reported that the sdme Ought to Pass as Amended
by Comaittee Awendment” "A® (H-126D).

Comes from the House with the Report READ and
ACCEPTED and the” Bi11 PASSED T0 BF ENGROSSED AS
AMEKDED BY COMMITTEE AMENDMENT “A™ {H-1260) .

Which Report was READ and ACCEPTED . in
concurrence. :
The Bil1T READ ONCE.

‘Committee Amendment  VAH
ADOPTED,”in concurrence.

Which was, under suspension of the Rules, READ A
SECORD TIME and PASSED T0 BE ENGROSSED, As Amended,
in“concurrence.

(H-1260) READ  and

Out of order and under suspension
the Senate considered the following:

/‘
of the }dﬂes,
COMMITTEE REPORTS

House /

Ought to Pass As A-end\efg/
The Committee on STATE & LOCAL on Bill
"An Act-  to Restructure the Department  of
Administrative and Financial Sepvices" (Emergency)
. H.P. 1663 L.D. 2340
Reported that the same Odght to Pass as Amended
by Cosmittee Amendment A% (H-1267).
Comes from the House” with the Report READ and
ACCEPTED and the B¥T1 PASSED TO BE ENGROSSED AS

AMENDED BY CO AMENDMENY “A* (H-1267).
Which Repo was READ  and ACCEPTED, in
concurrence.

The Bil1l ONCE.
Committee Amendment "A® (H-1267) READ and
ADOPTED, if concurrence.

Whi was, under suspension of the Rules, READ A
SECOND” TIME and PASSED TO BE ENGROSSED, As Amended,
in <oncurrence.

Out of order and under suspension of thé Rules,
the Senate considered the following: o
PAPERS FROM THE HOUSE -
Non-Concurrent Matter
“An Act to Authorize Bond Issues  for
Transportation and Public JIAfrastructure Capital
Improvements and Other Activities Designed to Create
and Preserve Jobs for Maipe”Citizens®
7 H.P. 1707 L.D. 2388
In Senate, March 1 9, 1992, FATILED OF ENACTMENT.
RECALLED from the Legislative Files pursuant to
Joint Order H.P.~1762, in concurrence.
Comes from“the House, PASSED T0 BE ENGROSSED AS
AMENDED  BY” HOUSE  AMENDMENT  “E™ (H-1262) in




Draft February 4, 1992
MAINE PUBLIC BROADCASTING CORPORATION
BYLAWS '

ARTICLE I

The Corporation

Section 1. Name: The name of the corporation shall be the Maine

Public Broadcasting Corporation ("Corporation"). The corporation may
do business under the names Maine Public Television and Maine Public
Radio and such other names as may be adopted from time to time by

the Corporation.

Section 2. Corporate Powers: The corporate powers of Maine Public
Broadcasting Corporation shall be vested in the Board of Trustees

("Board").

ARTICLE II

The Board of Trustees

Section 1. Classes of Trustees: Until the first election of Public

Trustees as provided in Section 3 below, the Board shall consist of the
seven Institution Trustees as provided in Section 2 below. Thereafter,\
the Board shall consist of not fewer than sixteen or more than twenty
Trustees. Seven of such Trustees shall be Institution Trustees as

provided in Section 2 below ("Institution Trustees"). The President of

the Corporation shall also be a member of the Board of Trustees. The
remaining Trustees shall be Public Trustees elected by the Board of

Trustees as provided hereinafter ("Public Trustees").
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Section 2. Institution Trustees: There shall be two categories of

Institution Trustees.

a. Four Trustees shall be those individuals holding the following
offices from time to time: the Chancellor of the University of
Maine System; the Presidents of Bates College, Bowdoin
College, and Colby College.

b. Three Trustees of the Corporation shall be elected by the
University of Maine System ("University") Board of Trustees
from among those currently serving as University Trustees,

for staggered terms as that Board may designate.

Section 3. Public Trustees: At each Annual Meeting, the Board shall

elect a class of not less than two or more than three Public Trustees,
to serve for terms of four years, except the initial Public Trusfeés
shall be elected as provided in Article VII, Section 1, Public Trustees
shall be nominated and elected in accordance with the provisions of.
ARTICLE VII below,

Section 4. Limitation on Terms: P}xblic Trustees may serve not more

than two consecutive full terms, and thereafter /may not stand again

for election until one year has elapsed following the end of their

second term.

Section 5, Vacancies: If a Public Trustee does not complete the term

for which elected, for whatever reason, the Board, at any meeting,
upon nomination of the Nominating Committee, may elect a new Trustee
to fill the unexpired term. In like manner the Board may elect persons
to fill any unfﬁled positions within a class of Public Trustees with less
than its full complement. In all such cases, service for less than a full
term shall not be included for purposes of the limitation of Section 4

respecting successive terms.




ARTICLE IiI
Meetings of the Board

Section 1. Regular Meetings: The Board shall hold at least four

regular meetings each year, including the Annual Meeting, at such
times and places as the Board may determine. The Annual Meeting of
the Board shall be held in April,

Section 2. Special Meetings: Special meetings of the Board may be

held at any time at the request of at least five Trustees or upon the
call of the Chair of the Board or the President of the Corporation.
Notice of the time, place and purpose of any special meeting shall be
given to all Trustees at least seven days in advance of any such

meeting,

Section 3. Telephone Conference Meetings: Members of the Board of

Trustees or of any committee designated thereby may participatg in a
meeting of the Board or of such committee by means of conference
telephone or similar communications equipmént by means of which all
persons participating in the meeting can hear each other, and
participating in a meeting in such manner by any Trustee shall

constitute presence in person at such meeting.

Section 4. Quorum: Except as provided in Article IX, a méjority of the

voting members of the Board of Trustees shall constitute a quorum for
the transaction of business at any meeting of the Board, and the action
of a majority of such Trustees present and voting at such meeting
shall be the act of the Board. Once properly convened, a meeting of

the Board shall not be terminated for lack of a quorum thereafter.

i ) - .
Section 5. Public Attendance: To the extent required by the Public
\ Telecommunications Financing Act of 1978, as amended, all meetings of

\ ‘the Board shall be open to the public. Reasonable notice of Board

meetings shall be given to the public, pursuant to said Act.




ARTICLE IV

Committees of the Board

Section 1. Executive Committee: There shall be an Executive Committee
of the Board, which shall consist of the Chair of the Board, who shall

gerve as chair of said Committee, the Vice Chair, the President, and two

other Trustees who shall be elected by the Board upon nomination by
the Nominating Committee. The Chancellor of the University of Maine
and at least one of the Presidents of Bates, Bowdoin, or Colby Colleges
shall serve on the Executive Committee, either as holders of the offices
of Chair and Vice Chair, or by election to the other Trustee positions

on that committee.

The Executive Committee shall meet at the call of the Chair and shall
exercise such pOWers with respect to the conduct and ﬁanagement of
the Corporation’s affairs as have been delegated to it by the Board,
except the election of Trustees, A majority of the members of the
Executive Committee shall ponstitute a quorum for the transaction of
business, and the action of a majority of such members present and

voting shall be the act of the Committee.

Section 2. Nominating Committee: No less than 120 days before the

Annual Meeting, the Chair shall appoint a Nominating Committee of not
less than three or more than five Trustees, one of whom shall be
designated as Chair of said Committee, for the purpose of nominating
persons to be elected as Trustees, Officers and members of the
Executive Committee of the Corporation. The Chair of the Board shall

not be a member of the Nominating Committee.

Section 3. Additional Committees: The Chair of the Board may, from

time to time, appoint additional committees with such powers and duties
as the Board may prescribe, and the Board may delegate to any such
committee or committees any or all of the powers of the Board which
lawfu]ly may be delegated. The Chair of the Board and the President

- shall be ex officio members of all such committees. Except as otherwise

4

Prastam

I
BOu
=
Y

\



provided in these Bylaws, members of a Committee need not be

Trustees.,

Section 4. Committee Meetings; Quorum: A majority of Committee

members shall constitute a quorum for the transaction of business.
The action of a majority of Committee members present and voting shall

be the act of the Committee.

Section 5. Community Advisory Board: The Board shall establish a

Community Advisory Board as required by the Public
Telééommunications Financing Act of 1978, as amended, to advise it with
respect to whether the programming and other policies of the
Corporation are vmeeting the specialized educational and cultural needs
of the communities served, and to make such recommendations as the

Community Advisory Board considers appropriate to meet such needs.

Section 6. Auxiliary Bodies: The Board may establish from time to time
such auxiliary bodies as it deems important to the general welfare of
the Corporation, but may not delegate to any such body any of the
powers of the Board.

ARTICLE V

Officers of the Corporation

Section 1. Designations: The officers of ‘the Corporation shall be a

Chair of the Board, a Vice Chair of the Board, a President, a Secretary,
a Treasurer, and such assistant officers as the Board may from time to
time deem proper. All of the above officers except the President shall
be elected by the Board at its Annual Meeting and shall hold office for
a term of one year or until their successors are elected and qualified.
All officers except the President and any assistant officers shall be
elected from among the members of the Board. The office of the

President shall be filled as provided below in Section 4.

5
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Section 2, Chair: The Chair of the Board shall preside at all meetings

of the Board, and shall perform such other duties and have such other

powers as may be prescribed by the Board or these Bylaws.

Section 3., Vice Chair: In the absence or disability of the Chair of the
Board, the Vice Chair shall perform the duties of the Chair. The Vice
Chair shall perform any other duties assigned by the Chair of the

Board.

Section 4. President: The Board shall engage a President who shall

serve at the pleasure of the Board upon such terms and conditions as
may be agreed upon by the Board. The President shall be the chief
executive officer of the Corporation, and shall exercise general
gupervision of the execution of the policies and objectives of the
Corporation as determined by the Board. The President shall have the
responsibility for the operation and management of the Corporation’s
facilities and activities, shall engage and supervise all personnel

employed by the Corporation, and shall report directly to the Board.

‘The President shall be a Trustee of the Corporation and shall attend all

- meetings of the Board and the Executive Committee except when

excused therefrom by the Chair. The President shall have such other

powers and duties as may be prescribed by the Board or these Bylaws.

Section 5. Secretary: The Secretary, or any Assistant Secretary in

the absence of the Secretary, shall act as Secretary of and keep the
minutes of all meetings of the Board and shall promptly submit copies
to all Board members, shall cause notice of all such meetings to be
given, shall have charge of the books, records and papers of the
Corporation relative to its organization, shall affix the seal of the
Corporation or cause it to be affixed to documents executed in behalf
of the Corporation and shall attest to the same, and in general shall
perform all duties incident to the office of Secretary and such other

duties as may be prescribed by the Chairperson or the Board.




Section 6. Treasurer: The Treasurer, or any Assistant Treasurer in

the absence of the Treasurer, shall have charge of the finances of the
Corporation under the direction of th.e Board, shall approve the
procedures for receiving and disbursing funds, and shall be
responsible for the investment of funds in accordance with policies
established by the Board. The Treasurer shall report the financial

condition of the Corporation to the Board at each meeting.

Section 7. Other Duties and Powers: Officers of the Corporation shall

perform such other duties and have such other powers as the Board

from time to time may prescribe.

Section 8. Vacancies: A vacancy in any office 'may be filled by the

Board for the balance of the term of such office, and the Executive
Committee may fill any such vacancy on an interim basis until the next

Board meeting.

Section 9. Compensation: Other than the President, Trustees and

Officers of the Corporation shall receive no salary or compensation,

ARTICLE VI

Members

Section 1. Definition: Subject to Section 2, Members of the

Corporation shall be those persons, including individuals and families
(as the latter shall be defined by the Board), partnerships, associations
and corporations, who are active subscribérs to the programming
service of the Corporation. "Active subscribers" shall be those who
have paid the membership fee established from time to time by the

Board.

Section 2. Member Status; Voting Rights: The Corporation shall have

no "Members" within the meaning of Title 13-B of the Maine Revised
Statutes. Members of the Corporation within the meaning of Section 1

shall have no voting rights.
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ARTICLE VII

Election of Public Trustees

Section 1. Public Trustees: Eight initial Public Trustees shall be
elected for staggered terms by a two-thirds vote of the founding

Institution Trustees, who shall divide them into equal classes of two,
with initial terms for such classes of one, two, three and four years.
All subsequent terms and vacancies shall be filled by the following
procedures: the Nominating Committee shall submit a ligt of nominees
for Public Trustees to the Secretary at least five days prior to each
Annual Meeting of the Board and any regular Board meeting at which
election is proposed, and the notice of the meeting shall contain such
list, A two-thirds vote of‘ Trustees present and voting shall be
necessary for election. To be eligible for nomination and election, a ‘

person must be a member of the Corporation.

Section 2. Membership Solicitation: Pricr to submitting its list of

nominees to the Annual Meeting of the Board, the Nominating Committee
shall solicit from the Members suggestions for candidates suitable to
serve as Public Trustees. The. notice of such opportunity and the
procedure to be followed shall be as determined by the Nominating

Committee.

ARTICLE VIII

Miscellanecus Provisions

-Section 1. Fiscal Year: The fiscal year of the Carporation shall
commence on the first day of July and shall end on the thirtieth day of

the following June.

Section 2. Authority for Disbursements: All checks, drafts, notes and

orders for the payment of money shall be signed by such officers,

employees or agents as the Board may designate from time to time.




Section 3. Audit: An annual audit of the Corporation’s financial affairs

shall be conducted by a certified public accountant to be designated

annually by the Board.

Section 4. Seal: The seal of the Corporation shall be in such form as

may be adopted by the Board.

Section 5. Non-Discrimination: The Corporation will comply in its

activities with all Federal and State statutes governing non-

discrimination.

Section 6. Indemnification; The Corporation shall, to the full extent of
its pdwer to do so provided by law, including without limitation Section
714 of Title 13-B of the Maine Revised Statutes Annotated, indemnify
any and all present and former officers and Trustees of the
Corporation against’ expeﬁses, including attorneys’ fees, judgments,
fines and amounts paid in settlement actually and reasonably incurred
by them in connection with any action, suit or proceeding in which
they, or any of them, are made parties, or a party, by reason of their
being or having been officers or Trustees of the Corporation; except in
relation to matters asAto which any such person shall be finally
adjudicated in any such action, suit or proceedihg not to have acted in
good faith in the reasonable belief that his or her action wés in the
best interest of the Corporation, or, with respect to any criminal action
or proceeding, where such person is finally adjudged to have had
reasonable cause to believe that his or her conduct was unlawful.

Such indemnification shall be made in accordance with the procedures
set forth in Maine Revised Statutes Annotated, Title 13-B, Section 714,
subsection 3, as the same may be amended from time to time. Such
indemnification shall not be deemed exclusive of any other rights to
which those indemnified may be entitled under any other bylaw,
agreement, or otherwise. Notwithstanding the foregoing provisions of
this Section 6 or any other prqvision of these bylaws, however, the
Corporation shall not, by granting any indemnity or otherwise, engage

in any conduct which permits the inurement to any private individual

w




(within the meaning of Section 501 (c) (3) of the Internal Revenue Code
of 1986, as amended from time to time, before or after the adoption of

this Section 6) of any part of the net earnings of the Corporation.

ARTICLE IX

Amendmeht of Bylaws

Section 1. Amendment: Except as provided in Section 2, these Bylaws

may be altered, amended or repealed by the Board at any regular or
special meeting of the Board at which a quorum is present by the
affirmative vote of Trustees constituting two-thirds of those then
holding office, provided that notice of such purpose has been given
and such notice sets forth the substance or text of the proposed

alteration, amendment or repeal.

Section 2. Amendment of the Composition of the Board and Executive

Committee: Amendment of this section, of Article II, Section 2 and of
Article 1V, Section 1, shall also require the concurrence of all seven

Institution Trustees.
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SEVENTH: O (Check if this article is to apply. Then fill in reference number of Section S07fc) 7 }in first paragraph

_m?&?}

EIGHTH:

below.)

: the dissolution of the Corporation or the termination of its activities, the assets of the Corporation
eyemaining after the payment of all its liabilities shall be distributed exclusively to one or more organizations
organized and operated exclusively for such purposes as shall then qualify as an exempt organization or orga-
nizations under Section 501(c)( } of the Internal Revenue Code of 1986, as amended, and as a char-
itable, religious, eleemosynary, benevolent or educational corporation- within the meaning of Title 13B, of
the Maine Revised Statutes as amended.

No part of the net earnings of the Corporation shall inure to the benefit of any member, director, or officer
of the Corporation, or any private individual (except that reasonable compensation may be paid for services
rendered to or for the Corporation in carrying out one or more of its purposes), and no member, director, or
officer of the Corporation, or any private individual, shall be entitled to share in the distribution of any of
the corporate assets on dissolution of the Corporation.

Other provisions of these articles, if any, including provisions for the regulation of the internal affairs of the
corporation, and distribution of assets on dissolution or final Hquidation:

See Attachment I, which is incorporated herein by reference

Dated: February 7 | 1992

INCORPORATORS ADDRESSES

W&_P W Street 2 Evergreen Drive

(signature)

oyce A. Wheeler Yarmouth, Maine 04096

tyge or print namg) (city, state and zip code)

dﬁw@w Street Do Cranbrook Drive
James B.

(sighattire) .
rifc Cape Elizabeth; Maing 04107

“—(type or print name) (city, state and zip cade)
: Street
(signature)
(type or print name) (city, state and zip code)
Street
(signature)
(type or print name) (city, state and zp code)
Street
(signature)

(type or print name} (city, state and p code)

(%)
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ATTACHMENT 1
TO
ARTICLES OF INCORPORATION
OF
MAINE PUBLIC BROADCASTING CORPORATION

A. Except as provided in paragraph B below, upon the
dissolution of the Corporation or the termination of its
activities, the assets of the Corporation remaining after the
payment of all its liabilities shall be distributed exclusively
as'follows: ' v

(1) If said dissolution or termination occurs prior to
December 31, 2001, the remaining assets of the
Corporation that were transferred to it by the
University of Maine System shall be distributed to the
University of Maine System;

(2) If saild dissolution or termination occurs prior to
December 31, 2001, the remaining assets of the
Corporation that were formerly the property of
Colby-Bates-Bowdoin Educational Telecasting
Corporation shall be distributed in egual shares to
Colby College, Bates College, and Bowdoin College; and

(3) All other assets of the Corporation shall be
distributed one-half to the University of Maine System
and one-sixth to each of Colby College, Bates College
and Bowdoin College, or successor institutions or if
any or all of these said charitable and educational
corporations are not in existence then the share of
such extinct corporations shall be distributed to such
charitable or exempt organizations (as defined in said
Section 501(c)(3)) as the trustees of the Corporation
may determine. »

Amendment of subparagraphs (1), (2) and (3) of paragraph A
shall require the concurrence of all seven "Institution
Trustees" (as defined in the Corporation’s Bylaws).

No part of the net earnings of the Corporation shall inure
to the benefit of any member, director or officer of the
Corporation, or any private individual (except that reasonable
compensation may be paid for services rendered to or for the
Corporation in carrying out one or more of its purposes), and
no member, director, or officer of the Corporation, or any
private individual, shall be entitled to share in the \
distribution of any of the corporate assets on dissolution of
the Corporation.

B. If at the time of the dissolution of the Corporation
any entity identified in the foregoing paragraph A is not
either (1) described in Section 501 (c) (3) of the Code or (2) an
instrumentality of the State of Maine, the assets otherwise
distributable to such entity pursuant to the foregoing
paragraph A shall, notwithstanding the foregoing paragraph A,
be distributed to such organization or organizaticns described
in Section 501 (c) (3) of the Code as the Directors of the
Corporation may, by majority vote, determine.

0






HOUSE OF REPRESENTATIVES
2 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0002

(207) 287-1400
TTY: (207) 287-4469

Mary Pennell Nelson
213 Foreside Road
Falmouth, ME 04105
Residence: (207) 781-3750
Fax: (207)781-7130
Cell Phone: (207) 831-6049
E-Mail: mpn3@@maine.rr.com
State House E-Mail:

RepMary Nelson@legislature. maine.gov

May 17,2012

Sen. David R. Hastings, I1I
Rep. Joan M. Nass
Co-Chairs, Right to Know Advisory Committee

Re: Parental Privacy Issues in Maine Schools
Dear Sen. Hastings and Rep. Nass:

I understand that the Right to Know Advisory Committee will be convening this summer, to
continue its consideration of matters relating to the Freedom of Access statute.

I would appreciate it if the Advisory Committee would considet an issue which has recently
arisen in District 112. The Falmouth School Department has received a request from a citizen
for the home e-mail addresses of all parents of students in the Falmouth school system. This
request raises very serious confidentiality and privacy concerns for students, parents and their
families.

As you may know, increasingly public schools are utilizing web-based student information
systems, such as PowerSchool. These web-based portals connect students, teachers,
administrators, and parents and provide parents and students with real-time information on
grades, attendance, homework, scores, teacher comments, and school bulletins. Parents must
provide their e-mail addresses so that they may gain access to their students’ confidential
education records through these portals and so that school officials may communicate
electronically with parents about their children. These electronic communications are critical to
providing parents with the opportunity to collaborate on their child’s education by gaining access
to student records and other important educational updates. The school department maintains
parent e-mail addresses in the same secure, password-protected database used to maintain other
confidential student/family information.

District 112 Falmouth (part)

(
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Because e-mail addresses and other electronic information are maintained in student education
records, and are provided to enable parents to access those confidential records, the school
department believes that they are confidential under the Federal Family Educational Rights and
Privacy Act. However, this is not clear as a matter of Maine law, and I believe it is critical to
clarify our statutes to ensure that the confidentiality of this and other sensitive parental
information is maintained.

I intend to sponsor a bill in the upcoming legislative session to address this issue, but would also

very much appreciate it if the Advisory Committee could consider the issue as part of its
deliberations this summer.

C fsap_

Mary Pennell Nelson
State Representative

Sincerely,



Judiciary Committee

June 13, 2012
RE: Request of Rep. Mary Nelson of Falmouth

I requested the email addresses of the parents in Falmouth because
Superintendent Barbara Powers uses that set of addresses to promote a
political agenda that is in opposition to others in the town that do not have
access to that same list of Falmouth residents.

Powers has used the list to contradict paid political advertisements in the
Forecaster newspaper at no cost to her and promoted answers that are
believed to be intentionally incorrect to reinforce Powers political positions.
This access reaches the parents of over 2,000 students and potentially over
4,000 voters in Falmouth. Last year the school’s email system was used to
alert recipients of “school friendly” candidates for the School Board
election. Such access that has no counter weight is a danger to free and fair
elections.

We know that technically it is possible to provide the addresses of the
parents without including the student’s addresses and this question posed by
Rep. Nelson is a continuation of the ruse used by Falmouth that takes FOAA
requests in directions that are not part of the request as an excuse to not
provide the answer. We do not imply that Rep. Nelson is guilty of
promoting the ruse but is being used by Falmouth due to her lack of
knowledge of email technology and believing what Falmouth uses to
mislead her.

A recent example of Falmouth’s obstruction to the use of email addresses of
Falmouth residents, we recently requested and received the list of town and
police emails addresses. Instead of providing them in a digital format that
would more easily lend itself to merging the lists and deleting duplicates and
removing those addressees that didn’t want to be on the list, Falmouth
provided them on 55 printed pages.

If any adjustment to the FOAA law is made we ask that Maine School
Systems be mandated to supply parents email address lists upon request.







Reinsch, Margaret

From: Nathan Poore <npoore@town.falmouth.me.us>

Sent: Wednesday, June 20, 2012 11:43 AM

To: Reinsch, Margaret

Cc: Harry R. Pringle

Subject: FW: Web site news and notices posting [DWM-Client.FID389799]
Hi Peggy

It has been suggested that we forward this e-mail to the Advisory Committee. Can I rely on you to bring this to your next
meeting and share with the group. It is another example of the abuse of FOAA. We hope that there can be some
consideration for the proposed language developed by MMA that will exempt citizen e-mails which are used for important
news alerts (one-way communication).

Best regards,

Nathan A. Poore, Town Manager
Town of Falmouth

271 Falmouth Road

Falmouth Maine 04105

Telephone: 207-781-5253 ext 5314
Email: npoore@town.falmouth.me.us

Under Maine's Freedom of Access ("Right to Know") law, all e-mail and e-mail attachments received or prepared for use
in matters concerning Town business or containing information relating to Town business are likely to be regarded as
public records which may be inspected by any person upon request, unless otherwise made confidential by law.

From: Tony Payne [mailto:tpayne@clarkinsurance.com]
Sent: Tuesday, June 19, 2012 9:17 AM

To: Nathan Poore

Subject: RE: Web site news and notices posting

Nathan - May I suggest that you forward this with an explanation to Mal Leary and the FOIA advisory committee. Thanks.
- Tony

Tony Payne | Business Development Director Clark Insurance | 2385 Congress St PO Box 3543 | Portland ME 04104-3543
Tel: 207.523.2213 | Fax: 207.774.2994
Cell: 207.807.5331

www.clarkinsurance.com
Visit me on Linked In

TO THE RECIPIENT: Information contained in this message is CONFIDENTIAL, proprietary, and/or protected by
copyright. If the reader of this email is not the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this communication in error,
please notify Clark Insurance by calling (207) 774-6257, or by forwarding this message and attachments (if any) to

e
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info@clarkinsurance.com. You are further requested to help us protect the privacy of our customers and business
partners by deleting all copies of this communication from your equipment and files. Thank you.

From: Chris Orestis [mailto:corestis@town.falmouth.me.us]

Sent: Monday, June 18, 2012 11:37 PM

To: Nathan Poore; Council

Cc: Jennifer Phinney; Edward J. Tolan; Amy Lamontagne; 'William L. Plouffe'
Subject: RE: Web site news and notices posting

http://www.falmouthtoday.me/

WE HAVE A WINNER
June 18, 2012

By: Editor

We were looking for the most interesting request to be removed from the email list and we found a winner.

It was Allen Evans of 3 Fox Hall Rd., a 72 year-old resident of Falmouth, and he can be reached at 207.797.4571. His
email is kiddhx@gmail.com<mailto:ki4dhx@gmail.com>, which is the use of his short wave radio call sign. He has used
"not wanting to have any truck with you", which is something we haven't heard for some time; actually not in this

century. So we give special kudos to Allen for the most inventive and angry request to get off the email list. Allen
apparently is also in the radical far leftwing moon bat club with Pam Fenrich.

Now in our defense we have to disclose that Nathan Poore, Town Manager of Falmouth, supplied the email address list in
a printed form instead of the digital format that would have allowed us to merge both lists and more easily delete those
"Allen Evans” types that wanted to be deleted.

The printed list required a lot of work to get it into a useable format. That process will likely cause several more emails to
be sent to people who already don't want to receive them because of what Nathan did to you. We are working at making
these corrections to the problem caused by Nathan as quickly as we can and we apologize for the misconduct of the
Town.

From: kiddhx@gmail.com<mailto:ki4dhx@gmail.com>
To: seller99@msn.com<mailto:seller99@msn.com>
Subject: RE: UPCOMING ELECTION

Date: Mon, 11 Jun 2012 20:36:05 -0400

Remove me from your list immediately! You are a fat ass, bumbling, gadfly . a pox on our fair town. I want no truck
with you.

From: Michael Doyle [mailto:seller99@msn.com]
Sent: Monday, June 11, 2012 8:04 PM

To: seller99@msn.com<mailto:seller99@msn.com>
Subject: UPCOMING ELECTION

Check www.falmouthtoday.me<http://www.falmouthtoday.me> and Comedy Corner

From: seller99@msn.com<mailto:seller99@msn.com>
To: kiddhx@gmail.com<mailto:kiddhx@gmail.com>
Subject: RE: UPCOMING ELECTION

Date: Mon, 11 Jun 2012 21:19:07 -0400




You're removed. However because of the way the Town sent your address to me (not digital) you may get several more
emails while we work on eliminating dups and deletes.

Congratulations, you're in the lead for the most interesting removal email. We're going to do a story about the winner
with their email address, name, and all sorts of fun stuff.

Have a great night.

Michael Doyle







Maine News

June 21

Falmouth looking into
breach of town website
£ SHARE W7 :

Falmouth officials are investigating an Internet security
breach that allowed a resident to post a public nolice to the
town's website this month,

The notice appeared on Falmouth's home page after town
officials responded io a reguest for public information and
released emall addresses for all subscribers to the town's
online notification system.

The incident has ralsed guestions about Maine's Freedom of
Access law and prompted calls for legisiation that would
atfow people to prevent municipalities from releasing email
addresses provided for similar services.

"It was a colossal goof,” said Faith Varney, chairwoman of
the Faimouth Town Council. "I never cccurred {o anyong
that something like this would happen.”

Town officials gave the subscribers' list o Michael Doyls on
May 31, after he submitted a request under the Freedom of
Access law, said Town Manager Nathan Poore,

Town officials believe the list included an email address that
allows authorized people to post public notices about
emergencies and special events, such as road closures and
cornmunity gatherings.

The notice in guestion was posted June § in "News &
Announcements” on the town's home page, Poore said.
encouraged readers to check cut Dovie's controversial blog
about Falmouth issues and events.

Poore saw the notice on June 10 and immediately blocked
additional postings from that email address, which has since
been changed.

"That email address was thought to be protected,” Poore
said. "It's not clear why it wasn't protected.”

Doyle said he didn't intend to post a notice on the town's
website. He acknowledged that it may have happened when
he sent a notice about his blog to some of the more than
3,000 email addresses he received from the town's
subscribers' list.

Doyle said he sought the subscribers’ list because he's trying
to gather and disseminate information about fown
government {o Falmouth residents. "lt's nothing nefarious,”
he said.

Poore said no other personal information from subscribers
was raleasad and no other aspects of the town's website
were compromised, including links that allow business
transactions through third-party administrators.

"We're confident nothing else got manipulated on the

website,” Poore said.
O

http7/www.pressherald.com/news/falmouth-tooking-into-breach-of-town-website_2012-06...7/17/2012



Maine News

But the town's information technicians and its website
provider, Virtual Towns and Schools, are reviewing the
incident {o determine exactly what happened, Poore said.

Poore also contacted the Maine Municipal Association to
seek the group’s support in pursuing legisiation that would
atlow people to block cities and towns from releasing email
addresses provided for municipal notification systems.

Poore said he has recelved dozens of questions and
complaints about Doyle's unsolicited emails, though few have
asked to be removed from the subscribers’ list.

"Paople aren't signing up with us to get spamimed,” Poore
said.

Poaore said the exemption from the Freedom of Access law
would apply only to email lists for public nofification systems.
it wouldn't restrict access to other communications received
or sent by municipal officlals, which are considered public
information.

Geoff Herman, a lobbyist for the Maine Municipal
Association, said Falmouth's websife breach may have been
the first of its kind in Maine.

However, he said, there is growing concern about
commercial interests and advocacy groups accessing emall
lists held by public bodies.

in 2003, the Maine Department of Inland Fisheries and
Wiidlife got an exemption from the Freedom of Access law
after recelving complaints that cutside interests were using
amail addresses from hunting and fishing license applications
io contact outdoorsmen. Now, the applications allow hunters
and fishermen to indicate whether their emall addresses are
confidential.

Herman said the association’s 70-member legislative policy
committee will consider submitting a bill next year on behalf
of Maine municipalities.

Dovie questions whether municipal email lists should be
confidential.

i you don't want your emall address to be in the public
domain, don't sign up for notifications from the town.” he
said.

Staff Writer Kelley Bouchard can be contacted at 791-6328
or at:

kbouchard@pressherald.com

Recommend |
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Judiciary Committee
June 21, 2012
Committee Members:

This past week has been an interesting one for the FOAA law of Maine. 1
have discussed the proposed law that Rep. Mary Nelson will introduce this
fall in an earlier memo.

This week there was considerable consternation in Falmouth when [
requested and received the Town’s email contact list for residents that
wanted to be made aware of road closings, council meetings, etc. In the list
of 3,129 email addresses was the all access email to post directly to the
Town’s notification site. This caused me to inadvertently send this notice
through the Town’s site to all addresses, “Check falmouthtoday.me and
Comedy Corner.” Nathan Poore, Town Manager, and his assistant Melissa
Tyron specifically lied to me when I asked if such an all access address was
available.

Poore was recently quoted in the Forecaster stating that the Maine Municipal
Assoc. had been contacted to start a lobbying effort to bar access to these
lists of emails in the State of Maine. When you couple that effort with the
proposed Nelson legislation you will effectively close off communication
with a large percentage of the population of the State. The only exception
will be what the Towns, Cities, and Schools want to have disseminated to
the citizens through their controlled outlets. This is contrary to transparency.

Forevermore this has become an information driven society and for
democracy to work for everyone, access to the population through emails are
crucial for the opposition to be heard and for both sides of an issue to be
‘reviewed and considered by the voters.

Whatever false premises the proponents will use to promote this attack on
the FOAA law, they must be rejected outright for what they are, an
incremental reduction of the ability to insure we have as much transparency

in government as possible.

Thank you for your time and consideration.

@)




Michael Doyle
3 Shady Ln.
766.6644



APPROVED CHAP
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STATE OF MAINE JNO 81 264
_— BY GOVERNOR pyBLIC LAW
"IN THE YEAR OF OUR LORD
TWO THOUSAND AND ELEVEN

H.P. 817 - L.D. 1082

An Act Concerning the Protection of Personal Information in
Communications with Elected Officials

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 1 MRSA §402, sub-§3, §C-1 is enacted to read:

C-1. Information contained in a communication between a constituent and an elected
official if the information:

(1) Is of a personal nature, consisting of®

(a)__An individual's medical information of any kind, including information
pertaining to diagnosis or treatment of mental or emotional disorders;

(b) Credit or financial information:

(¢) Information pertaining to the personal history, general character or
conduct of the constituent or any member of the constituent's immediate
family:

(d) Complaints, charges of misconduct, replies to complaints or charges of
misconduct or_memoranda or other materials pertaining to disciplinary
action; or »

(e) Anindividual's social security number: or

(2) Would be confidential if it were in the possession of another public agency or
official;

Sec. 2. Right To Know Advisory Committee. The Right To Know Advisory
Committee, as established in the Maine Revised Statutes, Title 1, section 411, subsection
1, shall examine the benefit of public disclosure of elected officials' e-mails and other
records balanced with the availability of technology and other systems necessary to
maintain the records and to provide public access. The Right To Know Advisory
Committee's findings and any recommendations must be included in its 2012 annual
report pursuant to Title 1, section 411, subsection 10.

Page 1 - 125LR2016(03)-1







Right to Know Advisory Committee
Legislative Subcommittee
DRAFT: Using technology to conduct public proceedings

PART A
Sec. A-1. 1 MRSA § 403-A is enacted to read:

§403-A. Public proceedings through other means of communication

This section governs public proceedings, including executive sessions, during
which public or governmental business is discussed or transacted through telephonic,
video, electronic or other means of communication.

1. Requirements. A body subject to this subchapter may conduct a public
proceeding during which a member of the body participates in the discussion or
transaction of public or governmental business through telephonic, video, electronic or
other means of communication only if the following requirements are met.

A. The body has adopted a policy that authorizes a member of the body who is
not physically present to participate in a public proceeding through telephonic,
video, electronic or other means of communication in accordance with this
section.

B. Notice of the public proceeding has been given in accordance with section
406.

C. A gquorum of the body is assembled physically at the location identified in the
notice required by section 406.

D. The physical attendance by each member who is participating from another
location is not reasonably practical. The reason that each member’s phvsical
attendance is not reasonably practical must be stated in the record of the public

proceeding.

E. Each member of the body participating in the public proceeding is able to
simultaneously hear each other and speak to each other during the public
proceeding. Members of the public attending the public proceeding in the
location identified in the notice required by section 406 are able to hear all
members participating from other locations.

F. Each member who is not physically present and who is participating through
telephonic, video, electronic or other means of communication identifies the
persons present in the location from which the member is participating.

Right to Know Advisory Committee, Legislative Subcommittee draft page 1




G. All votes taken during the public proceeding are taken by roll call vote.

H. Fach member who is not physically present and who is participating through
telephonic. video, electronic or other means of communication has received prior
to the public proceeding any documents or other materials that will be discussed at
the public proceeding, with substantially the same content as those documents
actually presented. Documents or other materials made available at the public
proceeding may be transmitted to the member not physically present during the
public proceeding if the transmission technology is available.

1. The public proceeding is not a public hearing.

2. Voting. A member of a body who is not physically present and who is
participating in the public proceeding through telephonic, video, electronic or other
means of communication may not vote:

A. On any issue for which materials providing additional information that may
influence the member’s decision are presented at the public proceeding but have
not been provided to the member by the time of the vote: or

B. On any issue concerning testimony or other evidence provided during the
public proceeding if it is a judicial or quasi-judicial proceeding.

3. Exception to quorum requirement. A body may convene a public
proceeding by telephonic, video, electronic or other means of communication without a
quorum assembled physically at one location if*

A. An emergency has been declared in accordance with Title 22, section 802,
subsection 2-A or Title 37-B, section 742:

B. The public proceeding is necessary to take action to address the emergency;
and

C. The body otherwise complies with the provisions of this section to the extent
practicable based on the circumstances of the emergency.

4. Annual meeting. If a body conducts one or more public proceedings pursuant
to this section, it shall also hold at least one public proceeding annually during which
members of the body in attendance are physically assembled at one location and where no
members of the body participate by telephonic, video, electronic or other means of
communication from a different location.

Right to Know Advisory Committee, Legislative Subcommittee draft page 2



Seek input of agencies before making legislative changes to statutory procedures

below.
PART B

Finance Authority of Maine

Sec. B-1. 10 MRSA §971 is amended to read:
§971. Actions of the members

Seven members of the authority constitute a quorum of the members. The
affirmative vote of the greater of 5 members, present and voting, or a majority of those
members present and voting is necessary for any action taken by the members. No
vacancy in the membership of the authority may impair the right of the quorum to
exercise all powers and perform all duties of the members.

. Notvvnhstandmg any other 1 prowsmn of law in a situation determined by the chief
executive officer to be an emergency requiring action of the members on not more than 3
days oral notice, an emergency meeting of the members may be conducted by telephone
m accordance w1th Tltle 1 sectlon 403 A and the foliowmg

_ 1 Piacemenf of call A eonference call to the members must be placed by
'ordmary commerelal means at an appomted time. P

2 Record of call The authonty shall arrange fer reeordanon of the cenference
call When approprlate and prepare mmutes of the emergency meetmg .

v 3 Notlce of emergency meetmg Pubhc notme of the emergency meetmg must
be gwen in accordance with Title 1, section 406 and that pubhc notice must include the
time of the meetmg and the 1003t101’1 ofa telephonefmth a speakerphone attachment that ‘
'enables all persons partxexpatlng in the teiephone meeting to be heard and understood and
:that 1s avaﬂable for members of the pubhe to hear the bus' onducted at the telephone

Ethics Commission (any changes?)
Sec. B-2. 21-A MRSA §1002 is amended to read:
§1002. Meetings of commission
1. Meeting schedule. The commission shall meet in Augusta for the purposes of

this chapter at least once per month in any year in which primary and general elections are
held and every 2 weeks in the 60 days preceding an election. In the 28 days preceding an

Right to Know Advisory Committee, Legislative Subcommittee draft page 3




election, the commission shall meet in Augusta within one calendar day of the filing of
any complaint or question with the commission. Agenda items in the 28 days preceding
an election must be decided within 24 hours of the filing unless all parties involved agree
otherwise.

3. Other meetings. The commission shall meet at other times on the call of the
Secretary of State, the President of the Senate, the Speaker of the House or the chair or a
majority of the members of the commission, as long as all members are notified of the
time, place and purpose of the meeting at least 24 hours in advance.

4. Office hours before election. The commission office must be open with
adequate staff resources available to respond to inquiries and receive complaints from 8

a.m. until at least 5:30 p.m. on the Saturday, Sunday and Monday immediately preceding
an election and from 8 a.m. until at least 8 p.m. on election day.

Emergency Medical Services Board

Sec. B-3. 32 MRSA §88, sub-§1, §D is amended to read:
§88. Emergency Medical Services' Board

The Emergency Medical Services' Board, as established by Title 5, section 12004-
A, subsection 15, is responsible for the emergency medical services program.

1. Composition; rules; meetings. The board's composition, conduct and
compensation are as follows.

Right to Know Advisory Committee, Legislative Subcommittee draft page 4



A. The board has one member representing each region and 11 persons in
addition. Of the additional persons, one is an emergency physician, one a
representative of emergency medical dispatch providers, 2 representatives of the
public, one a representative of for-profit ambulance services, one an emergency
professional nurse, one a representative of nontransporting emergency medical
services, one a representative of hospitals, one a representative of a statewide
association of fire chiefs, one a municipal emergency medical services provider
and one a representative of not-for-profit ambulance services. The members that
represent for-profit ambulance services, nontransporting emergency medical
services and not-for-profit ambulance services must be licensed emergency
medical services persons. One of the nonpublic members must be a volunteer
emergency medical services provider. Appointments are for 3-year terms.
Members are appointed by the Governor. The state medical director is an ex
officio nonvoting member of the board.

B: The board shall elect its own chair to serve for a 2-year term. The board may
adopt internal rules that may include, but are not limited to, termination of board
membership as a consequence of irregular attendance. If a board member does
not serve a full term of appointment, the Governor shall appoint a successor to fill
the vacancy for the remainder of the term. Any board member may be removed
by the Governor for cause. The board may have a common seal. The board may
establish subcommittees as it determines appropriate.

C. The board shall meet at least quarterly, and at the call of its chair or at the
request of 7 members. When the board meets, members are entitled to
compensation according to the provisions of Title 5, chapter 379.

D. A majority of the members appointed and currently serving constitutes a
quorum for all purposes and no decision of the board may be made without a
quorum present. A majority vote of those present and voting is required for board
action, except that for purposes of either granting a waiver of any of its rules or
deciding to pursue the suspension or revocation of a license, the board may take
action only if the proposed waiver, suspension or revocation receives a favorable
vote from at least 2/3 of the members present and voting and from no less than a
jority of the appointed and currently serving members

Members of the board, its subcommittees or its staff may
participate in a meeting of the board, subcommittees or staff via video
conferencing, conference telephone or similar communications equipment by
means of which all persons participating in the meeting can hear each other, and
participation in a meeting pursuant to this subsection constitutes presence in
person at such meeting.

Right to Know Advisory Committee, Legislative Subcommittee draft page 5




Workers’ Compensation Board

Sec. B-4. 39-A MRSA §151, sub-§5 is amended to read:

5. Voting requirements;

meetings. The board may take action only by majority
ersh *

f

it 14 Regular meetings may be called by the
executive director or by any 4 members of the board, and all members must be given at
least 7 days' notice of the time, place and agenda of the meeting. A quorum of the board
is 4 members, but a smaller number may adjourn until a quorum is present. Emergency
meetings may be called by the executive director when it is necessary to take action
before a regular meeting can be scheduled. The executive director shall make all
reasonable efforts to notify all members as promptly as possible of the time and place of
any emergency meeting and the specific purpose or purposes for which the meeting is
called. For an emergency meeting, the 4 members constituting a quorum must include at
least one board member representing management and at least one board member
representing labor.

G:\STUDIES 2011\Right to Know Advisory Committee\meetings by tech draft FINAL per RTKAC 09-23-10 mtg.doc (5/24/2012
10:01:00 AM)
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RTK AC General Agency Confidential Individual and Business Records Template

Sec. X. XX MRSA §XXX-X, as amended by PL XXXX, c. XXX, §XX and
affected by §XX, is repealed.

Sec. X. XX MRSA §XXX-X is enacted to read:

§ XXX-X. Freedom of access; confidentiality of records

The records of the [board, agency, authority, etc.] are public records, except as
specifically provided in this section.

1. Confidential records. The following records are designated as confidential:

A. Records containing any information acquired by the [board, agency, authority,
ete.] or a member, officer, emplovee or agent of the [board, agency, authority,
ete.] from an applicant for or recipient of financial assistance provided pursuant to
a program administered or established by the [board, agency, authority, etc.] is
confidential for purposes of Title 1, section 402, subsection 3, paragraph A if the
applicant or recipient is an individual.

B. A record obtained or developed by the [board, agency, authority, etc.] that:

(1) A person. including the [board, agency, authority, etc.]. to whom the
record belongs or pertains has requested be designated confidential; and

(2) The [board, agency, authority, etc.] has determined contains
information that gives the owner or a user an opportunity to obtain
business or competitive advantage over another person who does not have
access to the information, except through the record, or access to which by
others would result in a business or competitive disadvantage, loss of
business or other significant detriment to any person to whom the record
belongs or pertains.

C. A financial statement or tax return.

D. A record that contains an assessment by a person who is not employed by the
[board, agency, authority, etc.] of the credit worthiness or financial condition of
any person or project.

E. A record obtained or developed by the [board, agency, authority, etc.] priot to
receipt of a written application or proposal if the application or proposal is for
financial assistance to be provided by or with the assistance of the /board, agency,
authority, etc.]. or in connection with a transfer of property to or from the /board,
agency, authority, elc.]. After receipt by the [board. agency, authority, etc.] of
the application or proposal, a record pertaining to the application or proposal is

Right to Know Advisory Committee: Public Records Exceptions Subcommittee page 1




RTK AC General Agency Confidential Individual and Business Records Template

not to be considered confidential unless it meets the requirements of the other
paragraphs of the subsection.

The [board, agency, authority, etc.] shall provide to a legislative committee, on written
request signed by the chairs of that committee, any information or record, including
information designated confidential under this subsection, specified in the written request.
The information or record may be used only for the lawful purposes of the committee and
in any action arising out of any investigation conducted by the committee and may not be
released for any other purpose.

2. Exceptions. Notwithstanding subsection 1, the following are public records
and are not confidential:

A. Any otherwise confidential information the confidentiality of which the
[board, agency, authority, etc.] determines to have been satisfactorily and
effectively waived:

B. Any otherwise confidential information that has already lawfully been made
available to the public; and

C. Impersonal, statistical or general information.

3. Disclosure prohibited; further exceptions. A person may not knowingly
divulge or disclose records designated confidential by this section, except that the
[board, agency, authority, etc.], in its discretion and in conformity with legislative
freedom of access criteria in Title 1, chapter 13, subchapter 1A, may make or authorize
any disclosure of information of the following types or under the following
circumstances:

A. If necessary in connection with processing any application for, obtaining or
maintaining financial assistance for any person;

B. Information requested by a financing institution or credit reporting service;

C. Information necessary to comply with any federal or state law or rule or with
any agreement pertaining to financial assistance;

D. If necessary to ensure collection of any obligation in which the [board,
agency, authority, etc.] has or may have an interest;

E. In any litigation or proceeding in which the [board, agency, authority, etc.]
has appeared. introduction for the record of any information obtained from records
designated confidential by this section;
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F. Pursuant to a subpoena, request for production of documents, warrant or other
order by competent authority, as long as the order appears to have first been
served on the person to whom the confidential information sought pertains or
belongs and as long as the order appears on its face or otherwise to have been
issued or made upon lawful authority; and

property.
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RIGHT TO KNOW ADVISORY COMMITTEE
PUBLIC RECORDS EXCEPTIONS SUBCOMMITTEE

DRAFT AGENDA
August 8, 2012
1:00 p.m.
Room 438, State House, Augusta
Convene
1. Welcome and Introductions

Shenna Bellows, Chair

2. Existing Exceptions Remaining from 125™ Legislature
Review drafts
e Title 22, section 8754, reporting of sentinel events
e Title 22, sections 1696-D and 1696-F, related to the Community Right-to-Know Act
(divided)
Review letter
e Title 22, section 3188, related to the Maine Managed Care Insurance Plan
e Title 22, section 3192, related to the Community Health Access Program

3. Review of Existing Exceptions —Titles 26 through 39-A
A. Statutes tabled from July 16th meeting
11,12, 13, 14, 15,16, 17,37, 42, 43, 44, 45, 46, 47, 51, 52, 54, 55, 57
B. Additional statutes ready for review

4. Public-private partnership, DOT projects, exception review (23 MRSA §4251)

5. Scheduling future subcommittee meetings
6. Other?
Adjourn

G:ASTUDIES 2012\Right to Know Advisory Committee\Agendas\Agenda Public Records Exception Subcommittee August 8 2012.docx (8/7/2012
10:51:00 AM)
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Draft for Review August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft of Title 22, section 8754 related to sentinel events
Based on Subcommittee Vote at July 16™ Meeting

Sec. 1. 22 MRSA §8754 is amended to read:
§8754. Division duties
The division has the following duties under this chapter.

1. Initial review; other action. Upon receipt of a notification or report of a
sentinel event, the division shall complete an initial review and may take such other
action as the division determines to be appropriate under applicable rules and within the
jurisdiction of the division. Upon receipt of a notification or report of a suspected
sentinel event the division shall determine whether the event constitutes a sentinel event
and complete an initial review and may take such other action as the division determines
to be appropriate under applicable rules and within the jurisdiction of the division. The
division may conduct on-site reviews of medical records and may retain the services of
consultants when necessary to the division.

A. The division may conduct on-site visits to health care facilities to determine
compliance with this chapter.

B. Division personnel responsible for sentinel event oversight shall report to the
division's licensing section only incidences of immediate jeopardy and each
condition of participation in the federal Medicare program related to the
immediate jeopardy for which the provider is out of compliance.

2. Procedures. The division shall adopt procedures for the reporting, reviewing
and handling of information regarding sentinel events. The procedures must provide for
electronic submission of notifications and reports.

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 1




Draft for Review August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft of Title 22, section 8754 related to sentinel events
Based on Subcommittee Vote at July 16™ Meeting

3-A. Notifications and reports subject to Title 1, chapter 13. Notifications and
reports filed pursuant to this chapter and all information collected or developed as a result
of the filing and proceedings pertaining to the filing, regardless of format. are subject to
public access under Title 1, chapter 13, except for:

A. Information designated as confidential under federal law: and

B. Data developed from the reports that identifies or permits identification of a
patient of a health care facility.

{Are there other types or categories of information reported to the department that
should be designated as confidential??}

Right to Know Advisory Committee: Public tecords Exceptions Subcommittee draft page 2




Draft for Review August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft of Title 22, section 8754 related to sentinel events
Based on Subcommittee Vote at July 16™ Meeting

4. Report. The division shall submit an annual report by February 1st each year
to the Legislature, health care facilities and the public that includes summary data of the
number and types of sentinel events of the prior calendar year by type of health care

facility, rates of change and other analyses and an outline of areas to be addressed for the
upcoming year.

Summary

This draft amendment repeals the provision making confidential notifications,
reports and other information filed with the department related to sentinel events. The
amendment makes the information subject to public access pursuant to Title 1, chapter
13, except for information designated as confidential under federal law and information
that identifies or permits identification of a patient of a health care facility.

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 3



Draft for Review August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft of Title 22, section 8754 related to sentinel events
Based on Subcommittee Vote at July 16™ Meeting
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Draft for Review on August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft #1

TITLE 22
CHAPTER 271
HEALTH PROGRAMS

SUBCHAPTER 2
COMMUNITY HEALTH INVESTIGATION AND INFORMATION

22 §1696-A. Findings and intent

The Legislature finds and declares that the proliferation of hazardous substances
in the environment poses a growing threat to the public health, safety and welfare; that the
constantly increasing number and variety of hazardous substances, and the many routes of
exposure to them make it difficult and expensive to adequately monitor and detect any
adverse health effects attributable to them; that individuals are often able to detect and
thus minimize effects of exposure to hazardous substances if they are aware of the
identity of the substances and the early symptoms of unsafe exposure; and that
individuals have an inherent right to know the full range of the risks they face so that they
can make reasoned decisions and take informed actions concerning their employment and
their living conditions.

The Legislature further declares that accidental releases of hazardous materials
pose a threat to public health and safety and that there are serious questions concerning
the State's ability to respond to these emergencies in a coordinated and effective manner;
and that local health, fire, police, safety and other government officials require
information about the identity, characteristics and quantities of hazardous substances used
and stored in communities within their jurisdictions, in order to adequately plan for, and
respond to, emergencies and enforce compliance with applicable laws and rules
concerning these substances.

The Legislature further declares that the extent of the toxic contamination of the
air, water, and land in this State has caused a high degree of concern among its residents;
and that much of this concern is needlessly aggravated by the unfamiliarity of these
substances to residents.

The Legislature determines that it is in the public interest for the State to examine
its emergency response mechanisms and procedures for accidents involving hazardous
materials, to establish a comprehensive program for the disclosure of information about
hazardous substances in the community and to provide a procedure whereby residents of
this State may gain access to this information.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1




Draft for Review on August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft #1

22 §1696-B. Short title

This subchapter may be cited as the "Community Right-to-Know Act."

22 §1696-C. Community health information project

The department shall undertake a community health information project under the
auspices of the Environmental Health Program in the Bureau of Health. The project shall
respond, subject to this subchapter, to requests made by state agencies, municipalities or
individuals for information on potential health hazards posed by the use of hazardous
chemicals. To meet these requests, the director shall establish a Community Health
Information Clearinghouse which shall contain information on the health implications of

~chemicals in use in the home and the workplace.

22 §1696-D. Response to requests

When requested under this subchapter, the director shall provide;-at-a-mintmum;
the-identity-of information about chemical substances in use or present at a specific

location;unless-the-substance-is-a-trade-seeret—For-purposes-of this-seetion; "trade-seeret”

N N - 0 ) At aakala a O a a

eruse-it. The ide information en must include the identity of the
chemical substance if it is not a trade secret, the chronic and acute health hazards posed
by the substance, potential routes of exposure, emergency procedures and other subjects
as appropriate. The director may withhold the identity of the chemical substance ifitis a
trade secret. For purposes of this section, "trade secret” means any confidential formula,
pattern, process, device, information or compilation of information, including chemical
name, that is used in any emplover's business that gives the employer an opportunity to
obtain any advantage over competitors who do not know or use it. The director shall
report in writing annually by January 1st to the joint standing committee of the
Legislature having jurisdiction over human resources on the number and type of requests
received and on the director's response to these requests.

In the case of a request for information from a municipality or individual
concerning chemicals in use or present at a specific site, the director shall be required to
provide information pursuant to this Act only if the specific site is within a 50-mile radius
of the municipality or within a 50-mile radius of a residence of the individual requesting
the information.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 2




Draft for Review on August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft #1

22 §1696-E. Cooperation with state agencies

The director may obtain, upon request, information from and the assistance of the
Bureau of Labor Standards, Department of Environmental Protection, Bureau of
Pesticides Control and other state agencies as appropriate in the conduct of investigations
under this chapter. Information obtained under this section shall be subject to the trade
secret provisions governing the agencies supplying the information.

22 §1696-F. Provision of information; trade secrets

other information about a toxic or hazardous substance, including its identity, routes of
exposure, effects of exposure, type and degree of hazard and emergency treatment and
response procedures, must be provided if requested by the Director of the Bureau of
Health and-is-considered-apublierecord. The identity of a toxic or hazardous substance
that is a trade secret is confidential; all other information provided is a public record. For
purposes of this section, "trade secret”" means any confidential formula, pattern, process,
device, information or compilation of information, including chemical name. that is used
in any employer's business that gives the employer an opportunity to obtain any advantage
over competitors who do not know or use it.

SUMMARY

These amendments clarify that all the information provided upon request to the
Director of the Bureau of Health about toxic or hazardous substances in use or present at
a specific location are public records, with the exception of the identity of substances
when the identity is a trade secret. These amendments require the director to release the
information that is public upon request.

GASTUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of ## 18 and 19 revised
10-12.doc (8/2/2012 3:14:00 PM)
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Draft for Review on August 8, 2012

Public Records Exceptions Subcommittee
Proposed Draft #2
(no protection for trade secrets)

TITLE 22
CHAPTER 271
HEALTH PROGRAMS

SUBCHAPTER 2
COMMUNITY HEALTH INVESTIGATION AND INFORMATION

22 §1696-A. Findings and intent

The Legislature finds and declares that the proliferation of hazardous substances
in the environment poses a growing threat to the public health, safety and welfare; that the
constantly increasing number and variety of hazardous substances, and the many routes of
exposure to them make it difficult and expensive to adequately monitor and detect any
adverse health effects attributable to them; that individuals are often able to detect and
thus minimize effects of exposure to hazardous substances if they are aware of the
identity of the substances and the early symptoms of unsafe exposure; and that
individuals have an inherent right to know the full range of the risks they face so that they
can make reasoned decisions and take informed actions concerning their employment and
their living conditions.

The Legislature further declares that accidental releases of hazardous materials
pose a threat to public health and safety and that there are serious questions concerning
the State's ability to respond to these emergencies in a coordinated and effective manner;
and that local health, fire, police, safety and other government officials require
information about the identity, characteristics and quantities of hazardous substances used
and stored in communities within their jurisdictions, in order to adequately plan for, and
respond to, emergencies and enforce compliance with applicable laws and rules
concerning these substances.

The Legislature further declares that the extent of the toxic contamination of the
air, water, and land in this State has caused a high degree of concern among its residents;
and that much of this concern is needlessly aggravated by the unfamiliarity of these
substances to residents.

The Legislature determines that it is in the public interest for the State to examine
its emergency response mechanisms and procedures for accidents involving hazardous
materials, to establish a comprehensive program for the disclosure of information about
hazardous substances in the community and to provide a procedure whereby residents of
this State may gain access to this information.
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Public Records Exceptions Subcommittee
Proposed Draft #2
(no protection for trade secrets)

22 §1696-B. Short title

This subchapter may be cited as the "Community Right-to-Know Act."

22 §1696-C. Community health information project

The department shall undertake a community health information project under the
auspices of the Environmental Health Program in the Bureau of Health. The project shall
respond, subject to this subchapter, to requests made by state agencies, municipalities or
individuals for information on potential health hazards posed by the use of hazardous
chemicals. To meet these requests, the director shall establish a Community Health
Information Clearinghouse which shall contain information on the health implications of
chemicals in use in the home and the workplace.

22 §1696-D. Response to requests
When requested under this subchapter, the director shall provide;-at-a-minnuns;

theidentity-of information about chemical substances in use or present at a specific
location; . .

er—useft The difeeter—may—pfewde mformatmn on rnust 1nclude the 1dent1ty of the

chemical substance, the chronic and acute health hazards posed by the substance,
potential routes of exposure, emergency procedures and other subjects as appropriate.

The director shall report in writing annually by January 1st to the joint standing
committee of the Legislature having jurisdiction over human resources on the number and
type of requests received and on the director's response to these requests.

In the case of a request for information from a municipality or individual
concerning chemicals in use or present at a specific site, the director shall be required to
provide information pursuant to this Act only if the specific site is within a 50-mile radius
of the municipality or within a 50-mile radius of a residence of the individual requesting
the information.

22 §1696-E. Cooperation with state agencies
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Public Records Exceptions Subcommittee
Proposed Draft #2
(no protection for trade secrets)

The director may obtain, upon request, information from and the assistance of the
Bureau of Labor Standards, Department of Environmental Protection, Bureau of
Pestlcldes Control and other state agen01es as approprlate in the conduct of investigations

other mformatlon about a toxic or hazardous substance, including its 1dent1ty, routes of

exposure, effects of exposure, type and degree of hazard and emergency treatment and
response procedures, must be provided if requested by the Director of the Bureau of

Health and-is-eensidered-apublierecord. All information about a toxic or hazardous

substance is a public record.

SUMMARY

These amendments clarify that all the information provided upon request to the
Director of the Bureau of Health about toxic or hazardous substances in use or present at
a specific location are public. These amendments require the director to release the
information that is public upon request.

GASTUDIES 2012\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Community right to know act
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Draft for Review August 8, 2012

Public Records Exceptions Subcommittee
Proposed draft letter to Department of Health and Human Services

Re: Title 22, section 3188, related to the Maine Managed Care Insurance Plan
Title 22, section 3192, related to the Community Health Access Program

Mary C. Mayhew

Commissioner

Department of Health and Human Services
221 State Street

Augusta, Maine 04333-0040

Dear Commissioner Mayhew:

The Public Records Exceptions Subcommittee of the Right to Know Advisory
Committee reviews existing public records exceptions in the statutes. The Subcommittee is
expected to review and evaluate each public records exception and make a recommendation for
keeping it as is, amending it or repealing it altogether. Title 1, section 432 contains the criteria for
the review and evaluation.

As part of its review of exceptions in Titles 22 through 25 during 2011, the
Subcommittee considered 2 exceptions in Title 22 relating to records collected or maintained by
programs authorized within the Department of Health and Human Services that have never been
implemented:

» Title 22, section 3188, subsection 4 relating to the Maine Managed Care Insurance
Plan Demonstration program for uninsured individuals; and

= Title 22, section 3192, subsection13 relating to medical data of the Community
Health Access Program.

Last year, the Department of Health and Human Services and the Legislature’s Health and
Human Services Committee recommend to the Subcommittee that all of sections 3188 and 3192
be repealed, including the specific confidentiality provisions, because the statutes have never
been used. However, the Subcommittee did not include language to repeal these sections in
proposed legislation because the underlying policy issues are beyond the scope of the
Subcommittee’s charge. We are writing to inform you of the Subcommittee’s decision so the
department may consider whether to recommend that the statutory provisions authorizing the
Maine Managed Care Insurance Plan Demonstration program and the Community Health Access
Program be repealed in any proposed legislation put forward by the department for consideration
by the 126™ Legislature.

Thank you for your time and attention to this matter. Please feel free to contact staff,
Peggy Reinsch or Colleen McCarthy Reid, if you have questions. They can be reached at the
Office of Policy and Legal Analysis at 287-1670.
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STATUTE: 23 MRSA §4251, sub§-10

CONTACT PERSON: Toni L. Kemmerle, Chief cou‘nsel, Maine DOT

CONTACT PERSON’S EMAIL ADDRESS: Toni.Kemmerle@Maine.gov

ANSWERS TO QUESTIONS PERTAINING TO 23 MRSA §4251, sub§ 10

1. Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).

- To date, we have had no experience with administering or applying this public
records exception because no private entity has proposed a public-private
partnership for a transportation project with an initial capital cost of $25,000,000.

2. Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.

Maine DOT supports the continuation of this exception because a proposal of this
magnitude will require that the proposer develop and share competitive strategies
and confidential business information that could lead to a competitive disadvantage
if made public prior to the acceptance or rejection of the proposal by the
department. Without this exception, private businesses would be reluctant to share
information necessary for the department to evaluate proposals for public-private
partoerships under this section.

3. Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?

We have had no experience applying this exception to date. We believe that the
records described are intended to be confidential and that the language of the
section is clear.

4. Does your agency recommend changes to this exception?
We do not recommend changes at this time.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
www.maine.gov/legis/opla/righttoknow




5. Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.

We cannot identify stakeholders at this time because we have had no proposals
submitted under this section to date.

6. Please provide any further information that you believe is relevant to the
Advisory Committee’s review.

We have no further information to submit at this time.

G:A\STUDIES 2012\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Questionnaire 23 4251 10
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*49329 23 MLR.S.A. § 4251

MAINE REVISED STATUTES ANNOTATED
TITLE 23. HIGHWAYS
PART 5. DEPARTMENT OF TRANSPORTATION
CHAPTER 410. DEPARTMENT OF TRANSPORTATION
SUBCHAPTER 5. PUBLIC-PRIVATE PARTNERSHIPS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 4251. Public-private partnerships; transportation projects

1. Definitions. As used in this subchapter, unless the context otherwise indicates, the following terms
have the following meanings.

‘A. "Agreement"” means a contract between the department and a private entity to create a public-
private partnership that allows for private sector participation in the financing, development,
operation, management, ownership, leasing or maintenance of a transportation facility and that
sets forth rights and obligations of the department and the private entity in that partnership.

B. "Project” means the initial capital development of a transportation facility.

C. "Proposal"” means a conditional offer of a private entity that, after review, negotiation,
documentation and legislative approval, may lead to an agreement as provided in this
subchapter.

D. "Transportation facility” means a facility that is or if developed would be within the
jurisdiction of the department including a highway, bridge, railroad line, pier, airport, trail, ferry
vessel, building or other improvement.

2. Applicability.  This subchapter applies to a proposal or agreement for a private entity to form a
public-private partnership when the department estimates that the initial capital cost of a project is
$25,000,000 or more or when the proposal includes placing tolls on existing transportation facilities that were
not previously subject to tolls. Nothing in this section is intended to prohibit or otherwise affect programs
that do not meet the criteria of this subsection.

3. Authorization. Notwithstanding any other provision of law, the department is authorized to receive
or solicit proposals to form a public-private partnership with respect to a transportation facility. Proposals
must be reviewed in accordance with this subchapter. Upon approval of the Legislature as provided in this
subchapter, the department may enter into an agreement.

*49330 4. Standards for review. Before submitting a proposal to the Legislature for approval the
department must find that the proposal meets the following standards.

A. The purpose of and need for the transportation facility must be consistent with the long-term
planning of the department.

B. The private entity must have the financial, technical and operational capacity to discharge the
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responsibilities set forth in the proposal cost-effectively and responsibly as determined by the
department.  This capacity must include, but is not limited to, meeting department
prequalification standards for professional engineering services and general contracting.

C. The proposed transportation facility must be owned, controlled, operated and maintained in a
manner satisfactory to the department.

D. The proposal must be cost-effective in the long term.

E. The proposal must limit the use of state capital funding to less than 50% of the initial capital
cost of the transportation facility and to the extent practicable minimize the use of transportation
funding sources such as the Highway Fund, general obligation bonds supported by the Highway
Fund, the TransCap Trust Fund under Title 30-A, section 6006-G and program funding
provided by the Federal Highway Administration.

F. If the proposed transportation facility is to be supported by tolls or other user fees, the private
entity must provide a traffic and revenue study prepared by an expert acceptable to the
department and national bond rating agencies. The private entity must also provide a finance
plan consistent with the traffic and revenue study that identifies the proposal costs, revenues by
source, financing, major assumptions, internal rate of return on private investments and whether
any government funds are assumed to deliver a cost-feasible project and that provides a total
cash flow analysis beginning with implementation of the project and extending for the term of
the agreement.

G. The proposal must demonstrate safeguards adequate to ensure that no significant additional
costs or service disruptions would be borne by the traveling public and residents of the State if
the private entity defaults or cancels the agreement.

H. The proposal must include a provision that any contractor performing construction work
required by the agreement must furnish performance and payment bonds or irrevocable letters of
credit in an amount equal to the cost of the construction work. Any action on such a payment
bond or irrevocable letter of credit is subject to the requirements of Title 14, section 871,
subsection 4.

%49331 1. The proposal and the transportation facility must comply with all requirements of
applicable federal, state and local laws and department rules, policies and procedures.

J. The proposal must identify the law enforcement jurisdictions and responsibilities relative to
the transportation facility.

K. The proposal must provide that all reasonable costs of substantially affected local
governments and utilities related to the transportation facility are borne by the private entity or
are otherwise provided for to the satisfaction of the department.

L. The proposal and transportation facility are in the best interest of the public.
5. Proposal and selection processes; solicited and unsolicited. The department may request proposals

from private entities for a public-private partnership for a transportation facility or may accept unsolicited
proposals pursuant to this subsection.
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A. If the department receives an unsolicited proposal and determines that it meets the standards
in this subchapter, the department shall publish a notice of the receipt of the proposal on the
department's publicly accessible website or through advertisements in newspapers. If a notice is
published exclusively in newspapers, the notice must appear in 2 or more public newspapers
circulated wholly or in part in the State and in one public newspaper circulated wholly or in part
in the county where the proposed transportation facility is to be located if any such newspaper is
circulated in that county. The notice must provide that the department will accept, for 120 days
after the initial date of publication, proposals meeting the standards in subsection 4 from other
private entities for transportation facilities that satisfy the same basic purpose and need. A copy
of the notice must be mailed to each local government in the area affected by the proposal.

B. After the proposal or proposals have been received, and any public notification period has
expired, the department shall rank the proposals in order of preference. In ranking the
proposals, the department may consider factors that include, but are not limited to, professional
qualifications, general business terms, innovative engineering or cost-reduction terms, finance
plans and the need for state funds to deliver the project and discharge the agreement. The
- department shall undertake negotiations with the private entity submitting the 1st-ranked
proposal. If the department is not satisfied with the results of the negotiations, the department
may, at its sole discretion, terminate negotiations with that entity and the department may
negotiate with the other entities in order of the ranking of their proposals. If only one proposal is
received, the department shall negotiate in good faith and, if the department is not satisfied with
the results of the negotiations, the department may, at its sole discretion, terminate negotiations.

*49332 C. The department may require that the private entity assume responsibility for all costs
incurred by the State or local governments before execution of the agreement, including costs of
retaining independent experts to review, analyze and advise the department with respect to the
proposal.

6. Tolls; fares. An agreement may authorize the private entity to impose tolls or fares for the use of the
transportation facility. The following provisions apply to such an agreement.

A. The agreement must be consistent with the traffic and revenue study required under
subsection 4, paragraph F.

B. The agreement must ensure that the transportation facility and any related toll facility are
properly operated and maintained in accordance with department standards or standards
generally accepted in the transportation industry.

C. The agreement must include provisions governing changes in tolls or fares.

D. The department may require provisions in the agreement that ensure that a negotiated portion
of revenues from a toll-generating or a fare-generating transportation facility is returned to the
department over the life of the agreement.

7. Exercise of powers. If the department exercises its power of eminent domain for the development
and construction of a transportation facility pursuant to this subchapter, the department must retain ownership
rights and interests taken. The State may provide maintenance, law enforcement and other services with

respect to a transportation facility owned by a private entity when the agreement provides for reasonable
reimbursement for such services.
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8. Term of agreement. An agreement may not exceed a term of 50 years unless the Legislature, upon
the recommendation of the Commissioner of Transportation, approves a longer term.

9. Legislative approval. If the department determines that a public-private partnership proposal and
draft agreement meets the standards of this subchapter, the department shall submit to the Legislature a bill
that authorizes the agreement. The bill must include a statement that the proposal meets the standards in
subsection 4, a summary of the substance of the draft agreement and a description of the nature and amount
of state investment, if any, including effects on programmed capital work.

T

i’w 10. Confidentiality of proposals and negotiations.  All records, notes, summaries, working papers,
! plans, interoffice and intraoffice memoranda or other materials prepared, used or submitted in connection
»i with any proposal considered under this subchapter are confidential and not subject to public review until the
‘I department determines that the proposal meets the standards of this subchapter or until the proposal is finally

rejected by the department.

#49333 11. Report of proposals. By February 1st, annually, the department shall provide to the joint
standing committee of the Legislature having jurisdiction over transportation matters a report summarizing all
proposals that the department has determined meet the standards of this subchapter or that have been finally

rejected during the previous calendar year.

12. Rules. The department may adopt rules to implement this subchapter. Rules adopted pursuant to
this subsection are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A. [FN1]

CREDIT(S)

2009, c. 648, § A-1.
[FN1] 5 M.R.S.A. § 8071 et seq.

<General Materials (GM) - References, Annotations, or Tables>
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*49325 23 MLR.S.A. § 4244

MAINE REVISED STATUTES ANNOTATED
TITLE 23. HIGHWAYS
PART 5. DEPARTMENT OF TRANSPORTATION
CHAPTER 410. DEPARTMENT OF TRANSPORTATION
SUBCHAPTER 4. CONTRACTS

Current with emergency legislation through Chapter 478 of the 2011 Second Regular Session
of the 125th Legislature

§ 4244. Design-build contracting

1. Definitions. As used in this section, unless the context otherwise indicates, the following terms have
the following meanings.

A.{"‘Best value" means the highest overall value to the State, considering quality and cost.

B. "Design-build contracting” means a method of project delivery whereby a single firm is
contractually responsible for performing design, construction and related services.

- C. "Major participant” means a firm that would have a major role in the design or construction
of a project as specified by the department in its procurement documents.

D. "Project” means the highway, bridge, railroad, pier, airport, trail, ferry vessel, building or
other improvement being constructed or rehabilitated, including all professional services, labor,
equipment, materials, tools, supplies, warranties and incidentals needed for a complete and
functioning product.

E. "Proposal" means an offer by the proposer to design and construct the project in accordance
with all request-for-proposals provisions.

F. "Proposer” means an individual, firm, corporation, limited liability company, partnership,
joint venture, sole proprietorship or other entity that submits a proposal.

G. "Public notice" means notice given electronically through the department's publicly
accessible website or through advertisements in newspapers. If notice is to be given exclusively
in newspapers, the notice must appear in 2 or more public newspapers circulated wholly or in
part in the State and in one public newspaper circulated wholly or in part in the county where the
proposed project is located if any such newspaper is circulated in that county.

H. "Quality” means those features that the department determines are most important to the
project.  Quality criteria include design, constructability, long-term maintenance costs,
aesthetics, local impacts, traveler and other user costs, service life, time to construct and other
factors that the department considers to be in the best interest of the State.

*49326 2. Authorization. Notwithstanding section 4243 or any other provision of law, the department
may use design-build contracting to deliver projects. The department may evaluate and select proposals on
either a best-value or low-bid basis. If the scope of work requires substantial engineering judgment, the
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quality of which may vary significantly, as determined by the department, then the basis of award must be the
best value.

The department retains the authority to terminate the contracting process at any time, to reject any proposal, to
waive technicalities or to solicit new proposals if the department determines that doing so is in the best

interest of the State.

3. Prequalification. A proposer must be prequalified to be eligible to submit a proposal. A proposer
must be prequalified by a project-specific request-for-qualifications process described in this subsection, or a
proposer may be a team formed of contractors and designers that are each prequalified separately for design-
build contracting in accordance with ongoing prequalification procedures established by the department. The
department shall specify the method of prequalification in its discretion, except that if the basis of award is
the best value, then prequalification must be through a project-specific request-for-qualifications process.

The department shall give public notice of a project-specific request-for-qualifications process. The
department shall issue a request-for-qualifications package to all firms requesting one in accordance with the
notice. Interested firms shall supply, for themselves and all major participants, all information required by the
department. The department may investigate and verify all information received. All financial information,
trade secrets or other information customarily regarded as confidential business information submitted to the
department is confidential. The department shall evaluate and rate all firms submitting a conforming
statement of qualifications and select the most qualified firms to receive a request for proposals. The
department may select any number of firms, except that, if the department fails to prequalify at least 2 firms,
the department shall repeat the request-for-qualifications process or select a different project delivery method.

4. Request for proposals. If prequalification is through project-specific prequalification, the department
shall issue a request for proposals to those firms prequalified. If prequalification is through ongoing
prequalification procedures established by the department, the department shall give public notice of the
request for proposals. The request for proposals must set forth the scope of work, design parameters,
construction requirements, time constraints and all other requirements that have a substantial impact on the
cost or quality of the project and the project development process, as determined by the department. The
request for proposals must include the criteria for acceptable proposals and must include a request-for-
information process that allows for clarification of such criteria. For projects to be awarded on a best-value
basis, the scoring process and quality criteria must also be contained in the request for proposals. The request
for proposals may also provide for a process for the department to meet with each proposer individually to
review conceptual technical elements of each proposal before full proposal submittal for the purposes of
identifying design or other technical elements that are unacceptable to the department or that obviously would
cause rejection of the proposal as nonresponsive. All such conceptual technical meetings, including
submittals and responses, are confidential until award of the contract, but the department may issue addenda
to all proposers to clarify design or other technical elements that will or will not be allowed. Upon award of
the contract and after resolution of any procurement disputes, the department shall return documents
submitted by unsuccessful proposers upon request. The request for proposals may also provide for a stipend
upon specified terms to unsuccessful proposers that submit proposals conforming to all material request-for-
proposals requirements as determined by the department.

%49327 5. Low-bid award. If the basis of the award is lowest cost, then each proposal must be
submitted by the proposer to the department in 2 separate components, a sealed technical proposal and a
sealed price proposal.  These 2 components must be submitted simultaneously. The department shall first
review technical proposals for responsiveness. The department shall award the contract to the proposer that
submits a responsive proposal with the lowest price, if the proposal meets all material request-for-proposals
requirements as determined by the department.
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6. Best-value award. If the basis of the award is best value, then each proposal must be submitted by
the proposer to the department in 2 separate components, a sealed technical proposal and a sealed price
proposal. These 2 components must be submitted simultaneously.

The department shall open first each technical proposal and evaluate and score it based on the quality criteria
contained in the request for proposals. The request for proposals may provide that the range between the
highest and lowest quality score of responsive technical proposals must be limited to an amount certain.
During this evaluation process, the price proposals must remain sealed and all technical proposals are
confidential.

After completion of the review for responsiveness, the department shall publicly open and read each price
proposal associated with each responsive technical proposal. The department shall calculate the overall value
rating for each proposal, which is the total price divided by the quality score. The department shall award the
contract to the proposer with the lowest price per quality score point, if the proposal meets all material
request-for-proposals requirements as determined by the department.

7. Procurement disputes. The request for proposals must provide for resolution of disputes that may
arise before award of the contract by including a dispute review board procedure in accordance with the
department's standard specifications. Except in extraordinary circumstances as determined by the department,
including emergency work or situations in which delay could result in the loss of funding, the request for
proposals must include a provision that requires that the procurement process be suspended pending final
resolution of such disputes. In cases involving such extraordinary circumstances when suspension of the
procurement process does not occur, proposers that are not selected may seek monetary damages directly
related to such nonselection.

v

CREDIT(S)
2009, c. 648, § B-2.

<General Materials (GM) - References, Annotations, or Tables>
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State of Maine
ONE HUNDRED AND TWENTY-FOURTH LEGISLATURE
COMMITTEE ON TRANSPORTATION

TO: Senator Lawrence Bliss, Chair
Representative Charles R. Priest, Chair
Joint Standing Committee on Judiciary

FROM: Dennis S. Damon, Senate Chaij '
Edward J. Mazurek, House Chair £ []W\
Joint Standing Commiittee on Transportation

DATE: March 4, 2010

RE: Public Records Exception Review

‘The I'ransportation Committee has voted unanimously in favor of an amended version of LD
1639, “An Act to Stimulate the Maine Economy and Promote the Development of Maine’s
Priority Transportation Infrastructure Needs.” The amendment includes provisions that provide
for confidential treatment of certain information. Pursuant to Title 1, §434, we are requesting a
review by your committee of those provisions.

Attached is the amendment. Part A of the amendment allows the Department of Transportation to
receive and solicit proposails and enter into contraciual agreements with private entities for the
building, leasing or tinancing of certain transportation facilities. The amendment applies to
proposals and agreements to form public-private partnerships when the initial capital cost of the
project is at least $25 million, or when the proposal includes placing tolls on existing
transportation facilities that were not previously subject to tolls.

Part A of the amendment (or the proposed Title 23, §4251, sub-§10) proposes that all records,
notes, summaries, working papers, plans, interoffice and intraoffice memoranda, or other
materials prepared, used or submitted in connection with any proposal considered under the
public-private partnership provisions are confidential and not subject to public review until the
department determines that a proposal meets the standards set forth in the public-private
partnership statute, or until the department finally rejects the proposal. Upon the occurrence of
either event, all records and other materials in connection with the proposal or agreement are no
longer confidential and are subject to public review.

Part B of the amendment revises the current design-build procurement statute of the Department
of Transportation and moves the statute to a new chapter within Title 23. Part B also includes
confidentiality provisions; however, these provisions are in current law and simply moved to a
new section of law. You will find those confidentiality provisions in the proposed Title 23,
§4244. sub-§3 (prequalification) in the second paragraph; sub-§4 (request for proposals); and
sub-§6 (best-value award) in the second paragraph.

If you have any questions, please don’t hesitate to contact us.

OO STATE HIGUST STATION, AUGUNTA MAINE 043230100

THELPHONE 267-287-4148

>



12
13

14

15

16

17

18

19
20

21
22
23
24
25

26

27
28
29

L.D. 1639

(Filing No. H- )

TRANSPORTATION

~ Reproduced and distributed under the direction of the Clerk of the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
124TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT “  » to H.P. 1167, L.D. 1639, Bill, “An Act To
Stimulate the Maine Economy and Promote the Development of Maine's Priority

" Transportation Infrastructure Needs”

Amend the bill by striking out everything after the enacting clause and before the
summary and inserting the following:

'PART A
Sec. A-1. 23 MRSA . 410, sub-c. § is onacted fo read:

SUBCHAPTER 5

PUBLIC-PRIVATE PARTNERSHIPS

§4251. Public-private partnerships; transportation projects

1. Definitions. As used in this subchapter, unless the context otherwise indicates,
the following terms have the following meanings.

A. "Agreement" means a c