STATE OF MAINE
129TH LEGISLATURE
SECOND REGULAR SESSION

Fourteenth Annual Report
of the
Right to Know Advisory Committee

January 2020

Members:
Senator Mike Carpenter
Representative Thom Harnett, Chair
Taylor Asen
Amy Beveridge
James Campbell
O Lynda Clancy

Margaret J. Reinsch, Senior Legislative Analyst Phyllis Gardiner

Colleen McCarthy Reid, Senior Legislative Analyst Suzanne Goucher

Ifiilary Risler, Legislative Analyst Judy Meyer

Office of Policy & Legal Analysis Paul Nicklas

13 State House Station Christopher Parr

215 Cross Building Luke Rossignol

Augusta, ME 04333-0013 William D. Shorey

(207) 287-1670 Eric Stout

http://legislature.maine.gov/opla/




GASTUDIES\STUDIES 2019\RTKACReport RTKAC 14th Annual Report - DRAFT 1 12-15-19.docx (12/15/2019 3:12:00 PM}




STATE OF MAINE
129TH LEGISLATURE
SECOND REGULAR SESSION

Fourteenth Annual Report
of the
Right to Know Advisory Committee

January 2020

s o
1 e

Members:
Senator Mike Carpenter
Representative Thom Harnett, Chair
Taylor Asen
Amy Beveridge
James Campbell
Lynda Clancy
Phyllis Gardiner
Margaret J. Reinsch, Senior Legislative Analyst Suzanne Goucher
Colieen McCarthy Reid, Senior Legislative Analyst Judy Meyer
Hillary Risler, Legislative Analyst Paul Nicklas
Office of Policy & Legal Analysis Christopher Parr
13 State House Station Luke Rossignol
215 Cross Building William D. Shorey
Augusta, ME 04333-0013 Eric Stout

{207) 287-1670
http://legislature.maine.gov/opla/




Table of Contents

Page
EXECUTIVE SUMMIMATY crrerrerversersessssnsssnessasessasnsassasssasassaneassesasesssassrssesssasstssssssssssssssassssssassssssnssssasssl
L INErOAUCHION . cveciceeeeicnenriencenserissienssisrastossanssssrsssorssssosssasessensossanssasnnssssnnssssnnssssnansassssassaans |

1L

&

I11. Recent Court Decisions Related to Freedom of Access ISSHES....coveerernans

:
kY
S

Iv.

VIL

VIIL

Appendlces

Membership list )
Recommended 1eg1siat10 fCertam provisions of law in Titles 1 through 7-A relating
sords exceptions

Public records excepﬁc)ns reviewed in 2019 for which no statutory change is recommended

.

Recommended 1eglsla on on remote participation

ommo O®p




EXECUTIVE SUMMARY

This is the fourteenth annual report of the Right to Know Advisory Committee. The Right to
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent
advisory council with oversight authority and responsibility for a broad range of activities
associated with the purposes and principles underlying Maine’s freedom of access laws. The
members are appointed by the Governor, the Chief Justice of the Supreme Judicial Court, the
Attorney General, the President of the Senate and the Speaker of the House of Representatives.

As in previous annual reports, this report includes a brief summary of the legislative : a@tions -,
taken in response to the Advisory Committee’s January 2019 recommendations find & ummary
of relevant Maine court decisions from 2019 on the freedom of access laws. Thi§ report also
summarizes several topics discussed by the Advisory Committee that did nof fesult in a
recommendation or further action. 3

For its fourteenth annual report, the Advisory Committee makes the following recommendations:

THESE RECOMMENDATIONS HAVE BEEN PRELII\/ﬁN I APPROVED BY THE
SUBCOMMITTEES BUT HAVE NOT BEEN AD.PTE BY THE FULL ADVISORY
COMMITTEE’“

(] Amend certam pro_';:;':smns of law in Titles 1 through 7-A relating to previously-enacted

of pubhc bodies, .

" FOAA trammg for public officials ,'

=g Request the Judlcmry Commlttee to establlsh a study group torz examine the use of




El Request thg__ Judlclary Commlttee to estabhsh 2 study group to explﬁre the need for a
state Privacy Act;

fl:l Enact leglslatwn to lmprove_the revxe W of publlc records exceptlons by mcludmg

1dent1ﬁed in this report, . The Adyis ory Cornmlttee will also continue to

& Sy

provide assistance to the Joint Standing Commltte n Judlcmry relating to proposed leglslanon




L INTRODUCTION

This is the fourteenth annual report of the Right to Know Advisory Committee. The Right to
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent
advisory council with oversight authority and responsibility for a broad range of activities
associated with the purposes and principles underlying Maine’s freedom of access laws. The
Advisory Committee’s authorizing legislation, located at Title 1, section 411, is included in-
Append:x A, 3

More information on the Advisory Committee, including meeting agendas, meeting ma
and summaries of meetings and its previous annual reports can be found on the Advxsory’
Committee’s webpage at http://legislature. maine. gov/right-to- know~adv1sory commﬁtee The
Office of Policy and Legal Analysis provxdes staffing to the Advisory Committee " when the

Legislature is not in regular or special session.

The chair of the Advisory Committee is elected every two years
Advisory Committee members are:

Senator Mike Carpenter Senate member of Judici
President of the Sen

Representative Thom
Harnett, Chair

James Campbell

Suzanne Goucher Senting broadcasting interests, appointed by the

péaker of the House

Representing newspaper and other press inierests,
appointed by the President of the Senate

Representing broadcasting interests, appointed by the
President of the Senate

Representing law enforcement interests, appointed by the
President of the Senate

vacani Representing school interests, appointed by the Governor

Julie Finn Representing the Judicial Branch, designated by the Chief
Justice of the Supreme Judicial Court

Right to Know Advisory Committee o 1



Judy Meyer Representing newspaper publishers, appointed by the

Speaker of the House

Paul Nicklas Representing municipal interests, appointed by the
Governor

Christopher Parr Representing state government interests, appointed by the
Governor

Phyllis Gardiner Attorney General's designee

Luke Rossignol Representing the public, appointed by the Preside
Senate

William Shorey Representing county or regional interesis,

Eric Stout

&
Taylor Asen Representing {héf ub
House e

The complete membership list of the Ad:
included in Appendix B. "

f[y

S

&

By law, the Advisory Commi
Advisory Committee met four :
December 18th. Each mieeting was open to the public and was also accessible through the audio
link on the Legislatug

Y
Know Advisory Committee was created to serve as a resource and advisor about
dom of access laws. The Advisory Committee’s specific duties include:

. Providing guidance in ensuring access to public records and public proceedings;

B

a Serving as the central source and coordinator of information about Maine’s freedom of
access laws and the people’s right to know;

a  Supporting the provision of information about public access to records and proceedings
via the Internet;

Right to Know Advisory Commitiee » 2



a Serving as a resource to support training and education about Maine’s freedom of access
laws;

u Reporting annually to the Governor, the Legislative Council, the Joint Standing
Committee on Judiciary and the Chief Justice of the Supreme Judicial Court about the
state of Maine’s freedom of access laws and the public’s access to public proceedings and
records;

those proposed in new legislation;

& Examining inconsistencies in statutory language and proposing clarifyi
language; and

o Reviewing the collection, maintenance and use of records by ragenc S and officials to
ensure that confidential records and information are protecte' and public records remain
accessible to the public.

In carrying out these duties, the Advisory Committee may conduget public hearings, conferences,
workshops and other meetings to obtain information about discuss and consider solutions to
problems concerning access to public proceedings<and records

The Advisory Committee may make reco
laws and may make recommendations tc)

Ombudsman, Brenda KJelty '
and agencies.

111

Dubois v. Arune
Dubms Vestock submitted an application to the Town of Arunde] Planning Board to

renew. d'condi onal use permit. Neither Marcel Dubois nor Sol Fedder were listed as the

icants for the renewal permit, as the property owners or as authorized agents for Dubois
Lwestock. The Planning Board denied the application during a public hearing that was not
attenaed by any representative of Dubois Livestock, and Dubois and Fedder did not participate in
the pubhc hearing in any capacity. Dubois and Feder subsequently filed a complaint against the
Town of Arundel, individual members of the Planning Board and the Arundel Town Planner,
alleging that a memorandum drafted by the town planner and distributed to the members of the
planning board led to one or more illegal executive sessions. Following submission of briefs
pursuant to a Rule 80B Notice and Briefing Schedule, the Town of Arundel moved to dismiss the
complaint on several grounds, including for failure to state a claim. The Superior Court granted

Right to Know Advisory Committee ® 3



the motion and awarded the town reasonable attorney’s fees and expenses. Dubois and Fedder
appealed.

The Law Court held that Rule 80B is not the proper mechanism to assert a FOAA claim,
Dubois and Fedder lacked standing to pursue a Rule 80B complaint and the complaint failed to
state a claim upon which relief can be granted under the FOAA.

The Law court found that Dubois and Fedder failed to allege that any action was taken
during the alleged executive session or sessions which would entitle them to relief under the
appeals section of the Freedom of Access Act, Title 1, section 409, subsection 2. Rather their
complaint alleged only that the Planning Board members received a memo from the town
planner that led to an executlve session or sessmns and the Planmng Board subseque held a

itly,
4 } f‘&

: Y Smmittee to review all public records
19 In accordance with T1tle 1, §433 sub-§2-A, the

c ,ed out to state and local bodies for information, comments
relevant pubhc records exceptlons administered by that body

Annual Report presented in January 2019 were printed as LD 1511 as a Judiciary Committee bill
oonmderod during the First Regular Session of the 129th Legislature. Aithough the Judiciary
Committee unanimously supported the contents of the original bill, a majority of the committee
supported the remote participation language added to the bill in Committee Amendment “A” and
the bill as amended died in nonconcurrence between the House and the Senate. The
subcommittee is therefore recommending that the public records exceptions amendments
proposed in the last report be supported again as recommendations.

Right to Know Advisory Committee ¢ 4



The subcommittee noted that existing language establishing public records exceptions varies
throughout the statutes. Recognizing that consistent language will help the public as well as
agencies and public officials understand what records are accessible, the subcommittee
recommends draft unallocated language directing legislative staff, in consultation with the
Advisory Committee, to examine inconsistencies in statutory language related to the designation
of information and records as confidential or not subject to public disclosure and recommend
standardized language for use in drafting statutes to clearly delineate what information 1s
confidential and the circumstances under which that information may appropriately be reledsed.

The subcommittee will continue to discuss whether to add Title 4, section 7 to provzsmns ‘
reviewed by the Advisory Committee. Title 4, section 7 is a statutory provision that authorizes
the Court to have control over its record and is cited by the Judicial Branch as leg Al
exempts the application of the FOAA to the Judicial Branch.

The Advisory Committee reviewed the recommendations of the Subcorﬁm%gj;eé and approved

Improve the FOAA Subcommittee

The ITmprove the FOAA Subcommittee was chalgge'df@vith exploring several issues, including
reviewing all of LD 1575, which was carried QV‘ to'the-Second Regular Session by the
Judiciary Committee. The subcommittee also lo /ed at FOAA training for public officials,
remote participation, appropriate costs and fees chﬁrged by government agencies when
responding to public records requests af several ‘other suggestions offered by Advisory
Committee members. The subcom,m ttee'met four times: October 9th, November 13th,
December 4th and December 18th. 5.7

gveridge, Jim Campbell, Lynda Clancy, Julie Finn, Phyllis
~Luke Rossignol and Eric Stout serve as Subcommittee
e.serves as the Chair, although Chris Parr chaired a meeting in her

absence

Warrants
The Judiciary Committee directed the Right to Know Advisory Committee to review the laws
govemmg rtamlwarrants and report back to the Judiciary Committee any recommendations
fo/r, provi ing pubhc access to aggregate information about the warrants and whether there was a
walver of notice, Public Law 2019, chapter 489, Section 18. The warrants subject to the review
authorlze the instatlation and monitoring of tracking devices, access to electronic device content
and access to electronic device location information. The subcommittee reviewed a memo from
the Judicial Branch presented by Julie Finn that outlined the search warrant process, and
included information about the numbers of search warrants issued in 2017, 2018 and so far in
2019. The numbers were collected by requesting court clerks in each court location to report the
data, as search warrants data are collected on paper at each court location, but not in a centralized
database. The current process does not track whether a waiver of the notice requirement was
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requested or approved. The Judicial Branch is transitioning to an electronic court record system
which, presumably, could be adjusted to include search warrant tracking.

The subcommittee reviewed draft language reporting to the Judiciary Committee pursuant to
Public Law 2019, chapter 489, section 18, explaining that aggregate information about the
specific search warrants is not available. The subcommittee recommends noting the value in the
aggregate information, but recommends that the Advisory Committee defer to the Judiciary
Committee to determine whether it is appropriate to impose the additional obligation of tracking
the search warrant information on the Judicial Branch. :

Expand who must participate in FOAA training 7
Public Access Ombudsman Brenda Kielty suggested including Planning Boar nd other Jocal

entities in the tralmng required by stamte based on questions and conoens 3 :e,has received from

and, although supported by the Maine Municipal Association, ma 0ns1dered a municipal
mandate, requiring state funding or, to avoid the funding obilgatlo passage by 2/3 of the House
and the Senate. The subcommittee reviewed information provided:by staff outlining the 233
State boards and commissions established in law and informatior-provided the Maine Municipal
Association outlining the positions in local governimet Q&mred by statute. While several
members expressed an interest in expanding trainifigrequirements for all members of boards and
commissions and local government employees ablic:Access Ombudsman Kielty suggested
that, initially, the subcommittee focus on theise po jons that have generated concerns: members
of local planning boards; code enforcement fﬁcers ‘and town managers and/or town
administrators who are not already tralri OAA. Ms. Klelty also noted that questlons have

hen training must be completed for those appointed to their positions as
o when the oath of office is made.

E
“il;__:‘?

the training for those in appointed positions. The subcommittee also supports
dirgeting the Public Access Ombudsman to develop suggestions for improvement and
enhancement to FOAA training materials with assistance from the University of Maine Law
School Extern and to report back to the Advisory Committee in 2020.

Joint Select or Joint Standing Committee of the Legislature

Mr. Parr suggested that the Advisory Committee recommend that the Legislature create a Joint
Standing or Joint Select Committee to review legislation and public policy issues relating to
public access to, and privacy protection of, government records and data, as well as the retention
and appropriate disposition of such records and data. The idea behind the suggestion is to ensure

Right to Know Advisory Committee ¢ 6



more legislators are well-versed in freedom of access and privacy issues to understand the
complexities and nuances involved, and that there would be a legislative forum beyond the
Advisory Committee to discuss and resolve legislative issues on a comprehensive basis, The
subcommittee discussed the fact that reference of bills to committees is not always predictable,
and that legislators are already stretched pretty thin so that membership on an additional
legislative committee may not have the intended positive result. The subcommittee split on
whether to have a recommendation drafted, 3-4.

Application of FOAA to Councils of Government

governments (COGs) are or should be subject to the FOAA. They are not speclﬁcally’ listed in
the description of “public proceedings” in FOAA, section 402, subsection 2= Thete is concern
that trying to establish an exhaustive list in statute will inevitably leave out’ égpropnate entities.
Public Access Ombudsman Kielty reminded the members that the Law C@ul:t has interpreted
when the FOAA applies in specific cases. In Moore v. Abbott, 952 £2d 980 (2008) the Law
Court established a four-prong test to determine if an entity igsubjéet to'the FOAA: (1)
Whether the entity is performing a governmental function; (2);Whett

is governmental; (3) The extent of governmental invol#ement or'control; and (4) Whether the
entity was created by private or legislative action. Thﬁés factors must be applied on a case by
case basis. Although the statutes include enabhn leglslatmﬁ for COGs, because of the multiple
options available in the formation and operation of. COGs, each one would need to be evaluated
separately to determine if it is governed by tﬁ@r F. A« The subcommittee agreed that current
law and practice are sufficient, and no change in the law is necessary.

A

4!

Responding to requests
Mr. Parr suggested legislatloﬁ

0 tﬁae prioritization of fulfilling FOAA requests based on
whether the requester is a Maitie tesident and the purpose for which the request is made. The
suggested legislation W@‘ﬁd glve\frst priority to requests to further the public’s understanding of
the activities or actigus of a government official or agency; a request for journalistic purposes is
presumed to be maﬁe ther the public’s understanding of government activities. Second

priority is given to r6quests made for academic or research purposes, then requests made by

individuals Whe b m alleged gnevance agamst an agency or official. Lowest pnorlty would
be given £

the offm=

0 ency would be able to require the requester to state his or her residence as WeH
of the request. Establishing this priority of fulfillment of requests would allow the
F@AA t ,:retum to its central purpose: making it possible for the people to know what their

govemment is doing, not being a source of data. Mr. Parr noted that data has surpassed oil in
value as a commodity.

The subcommittee discussed the proposal, and explored whether tiered response times would be
appropriate, and whether it would be permitted to say “no” to a lowest priority request.
Members raised concerns about “FOAA mills” — entities that use freedom of access laws to
collect volumes of information about, for example, all the routers used in state government, and
then use the information for marketing purposes. Current law allows the agency to challenge

Right to Know Advisory Committee » 7



abusive requests now. Some members expressed discomfort with putting in statute that the
government determines the appropriate priority: The point should not be who is requesting or
why, but the nature of the request — how big a circus is it to collect the information to respond.

The subcommittee discussed whether it would be appropriate to impose an additional charge -
$257 — when the requester is not from Maine. State and local government workers who respond
to FOAA requests are paid by the taxpayers of Maine to do their jobs, and out-of-state requests
place costs on Maine taxpayers. The Subcommittee reiterated that the purpose of the FOA& is to
ensure government is open and transparent, and “public records” is a broad concept, cov. ‘
everything in possession of the agency or official. Representative Harnett noted, thaté‘fjlwasrnever
intended to provide, for example, GIS mapping data. He expressed his sympathy for the'burden
on State and local government when requests are made for a commercial purpo

Public Access Ombudsman Kielty noted that there are many policy declsr@nié igvolved in these
discussions. The current law provides for requests by anyone for any_ pﬁ?p@se The law is wide
open and lets the facts determine each case. She compared the FOAA with the federal Freedom
of Information Act, which does include tiered responses and é’bs‘iﬁ)ased on the purpose of the
requests. But she noted that the FOIA i5 a very sophlstlcatecf 5 stem, and strongly recommended
that any changes to the Maine FOAA be done on a systefhic baSIS" She admits there are a large
number of commercial requests, but most of them ar@‘ﬁlarrgw because the law says the agency
does not have to create a new record to respond. Fhe court,s are clear that the fact a request is
burdensome is not by itself a reason to say n:;;,p

Subcommittee members noted that it is ¢
FOAA requests are far beyond the limi: :

agency staff tame and more thdn®;
resulted in a cost of $15,000.

when respondmg 10, p}ibhc records requests. The subcommittee also reviewed the response
mformat \reported to the Public Access Ombudsman listed in the 2018 annual report,

especi Tiae data on the number of requests, hours spent and fees collected, keeping in mind
thavﬁi’é*i Jatais self—reported by State agencies and may not include all requests and responses.
Tfle aine Municipal Association conducted a survey at the request of the subcommittee, and
prov1def very helpful information. The responses to the MMA survey partlcularly pointed out
the frustration of municipal officials in providing information for data miners (who then make a
profit on the information). The subcommittee also noted that the respondents reported the fact
that some requests for public records are made in bad faith as a way to spite those in office. The
subcommittee discussed various aspects of the responsibilities and the resultant burdens that
officials and agencies face in responding to requests for public records.

Right to Know Advisory Committee « 8



Recognizing that changing the fee structure does not solve all concerns, the subcommittee
recommends that the statute be amended to establish a three-tiered fee for an agency’s costs,
other than translation, copying and mailing costs. Current law provides the first hour of
searching for, retrieving and compiling the requested public record to be provided for free. After
that, current law allows the agency to charge up to $15 an hour. The subcommittee proposes that
the first three hours of labor be provided for free, that the agency may charge up to $25 an hour
for the next three hours, and that the agency can charge up to the “actual costs” of any labor
conducted after those six hours. The subcommittee proposes to define “actual costs” to cq er the
personnel or labor costs, not to include overhead or other expenses of the agency.

The subcommittee continued to discuss the fee issue to try to address the complamt tha,‘,,,?‘
agen01es especmﬂy on the state level do not wawe fees When the request ca

because releasing the information would likely contribute to public understandlng of the
operatlons or activities of government and is not prlmanly in the commercial interest of the
S triedia are not given the
-e;ﬁlests appear to meet the

. The subcommittee was

LD 1575, An Act To Improve the Fre¢dom of Access Laws of Maine

The Judiciary Committee requested™ the\Aawsory Committee to review LD 1575, An Act to
Improve the Freedom of Access Laws of; Maine, sponsored by Representative Harnett and
cosponsored by Senator Breg

/’\

. Déj.‘i‘if;e “public or governmental business”
The subcommittee considered whether to support the suggested definition of “public or
government business” included in LD 1575. Ms. Gardiner stated her belief that the current
definition of “public record” works in practice and allows an agency to distinguish between
public and personal communications. A majority of the subcommittee does not support the
change.

= Describe minimum requirements for a “request”

Right to Know Advisory Committee » 9



Ms. Meyer suggested that adding the new language as suggested in LD 1575 would be redundant
and, if adopted, may allow an agency to ignore a request. Ms. Kielty pointed out that the 5-day
time limit under the law to deny or acknowledge a request does not begin to run until an agency
has a “sufficient description” of the record being requested; she believes that language is
adequate and does not need further change. The subcommittee agreed to recommend no action.

»  Change “reasonable time” for responses to specific time periods with deadlines

Ms. Meyer expressed her preference for the word “reasonable” in current law and would o t,
support changing to a specific deadline of 30 days as responses would regularly be dela; o tiihtil
close to that deadline. Information provided to the subcommittee shows that moge thas
FOAA requests are responded to within 30 days already. The subcommittee agre q to
action. g

= Cap on copying costs :
The subcommittee reviewed the amendment to LD 1575 that was proposéd to
Committee that sets an upper limit on per page copying costs. The sul
amendment.

s How fo preserve communicariom using new and em’é’?*ging téchnologies to ensure public

4nd other records of government officials, so
\eate and retain a record of the communication 1s used,

majotity’ ‘of the Judiciary Committee as a committee amendment to T.D 1511 (which was not
finally enacted). Members noted that there appears to be a philosophical position in the
Legislature opposing the legislation, focusing mainly on the proposition that hard votes by policy
makers need to be taken personally and physically in front of their constituents. Ms. Gardiner
noted that the identified Attorney General opinion cited as the basis for the interpretation that the
FOAA does not permit remote participation is 40 years old and was about a specific situation in
which members of a board voted on the phone without any members of the public being able to
hear the conversation. That 1s still an appropriate decision and everyone would agree,

Right to Know Advisory Committee ¢ 10



Subcommittee members wondered what more could be done to move this issue forward as last
year’s language represents the Advisory Committee’s best effort to recommend legislation. The
subcommittee agreed to add a preamble to the proposal to further explain the rationale for why
the Advisory Committee believes the legislation is needed.

Add to criteria considered in evaluating public records exceptions

The subcommittee reviewed proposed language that directs the Judiciary Committee, wher'
considering new public records exceptions, to weigh the fact that public access to the record*:
ensures or would ensure that members of the public are able to make informed health'and safety
decisions. (The same criteria apply to the existing public records exceptions review, conducted
by the R1ght to Know Advisory Committee.) The members d1scussed whether proposed
and decided a

stand-alone paragraph is approprlate.

Eliminate agency FOA request reporting requirement ;
M. Parr requested that the subcommittee consider repealing the requirement that agencies report
information about public records requests and response/efforts torthe Public Access Ombudsman.
His concerns stem from the fact that it takes s1gn1ﬁca{1 me and effort, which are not always
available. The resulting data, therefore, may not b"“f’*“_accurate The subcommittee discussed the
concerns and also recognized that the informati6 ;enc;tes reported had played a significant role
in the discussion on responses, including a 5
discussion on the proposal.

[ nforma

y intersect with the Freedom of Access Act, The Subcommittee met three
tober 21st and December 18th.

Su eomrm’ctee members Luke Rosmgno} serves as the Subcommittee Chair.

Record retention schedules, Archives Advisory Board

Advisory Committee members raised the issue of records retention schedules, noting that recent
changes in the local government retention schedule that appear to restrict the public’s access to
records. The Advisory Committee agreed that it should learn more about the process used by the
State Archives to develop these retention schedules. The subcommittee invited Tammy Marks,
Director of the Maine State Archives, and Felicia Kennedy, Records Management Analyst, to
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provide information about record retention schedules and to answer questions. They provided a
handout with information about the State Records Center (state agencies still own the records
even though they are stored in a central location) and the State Archives, located in the Cultural
Building. Records that are sent to the State Archives have historical value and will stay with the
Archives permanently.

A “Records Retention Schedule” is a policy document that defines the minimum time a record
must be retained and contains disposition instructions on how the record must be handled when
no longer needed for agency business Records retention schedules are based on the fol

format. There are three types of schedules: State General Schedules; State A
and Local Government Schedules. .

The subcommittee was most interested in understanding how the records tention schedules are
developed. Ms. Marks, Ms. Kennedy and Ms. Gardiner assured the ibcommittee that the
statute governs confidentiality of records, not the schedules, ahd fhat.the Archives Advisory
Board — which recommends records retention schedules to thesState-Archivist for adoption —
never attempts to revise the public status of records. Th@*“Legmlatﬁre significantly amended the
Archives Advisory Board composition in Public Lawi2019, chapter 50, and the new board has

——.~3

not yet been appointed. In addition, the post of State Archivist is currently vacant. Although the
process to develop records retention schedules Hagal
concerned that not enough is publicly knows’
membership of the Archives Advisory Boar
representing journalistic/press interestsian
subcommittee was satisfied that the/técor

SR

always been public, the subcommittee was
ut the entire process, and recommended that the
‘d be expanded to include two individuals

efnber to advocate for privacy interests. The
\ﬁ__r,etentmn schedule development process is flexible
.and ?;plestions W1th0ut creating a formal judicial review or

enough to allow public participati,

is §i3’i}0mted to emphasize the importance of providing public notice of
cognizing that the development of records retention schedules is an
1ng pubhc ACCess to pubhc records at all levels of government The

ance videos

L.D 639, An Act To Protect Student Privacy, referred to the Judiciary Committee, provides that
video and audio recordings made by security or surveillance camera on school grounds or in
school vehicles are not public records. A similar bill, LD 296, was also considered by the
Education Committee. Because proposed amendments and discussions of both bills suggested
broader issues related to the Freedom of Access Act, the Legislature retained one bill, LD 639,
through which the policy issues could be explored and carried the bill over to next session. The
Judiciary Committee asked the Advisory Committee to explore the topic of public accessibility
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of surveillance recordings made by public entities, including schools, and start with the premise
that the recordings are a type of public record subject to the Freedom of Access Act, and then
determine if there are appropriate exceptions — weighing privacy and other interests supporting
confidentiality against the public’s interest in the disclosure of a record collected and maintained
by a governmental entity.

Staff identified three factors in considering the public records status of surveillance and safety
videos — purpose, scope and exceptmns - and prepared draft leglslatmn to create an excepilon to

FOAA to begin with a.nd how to deal with this security information that nevex};e)ﬁsted before,
and many people don’t know it ex1sts now. There i is still a concern aboulse Puldren employees

street, with the countervailing argument that there is also no ex eétation that the government will
create a public governmental record, accessible to the pu“ollc of‘all public spaces. Thereisa
difference between being in a public place and the goy L ent making a public record of your
being in that public place. Under the federal ana ey Act, an agency cannot accept a record with
personally identifying information without provi" ing-the-appropriate Privacy Act disclosures.

The subcommittee discussed the importa f making the existence of a video record publicly-
known even if the content cannot be shired. The subcommittee discussed how to make the
existence of the record — and the faef that*it is being used in an investigation — public without
revealing how it is being used. Ca an electromc redaction policy be developed and applied to
ensure the protection of the ide na"Ty of minors? Although such a system might be helpful, there
could be significant cost con31 ] g ns and it would not address security concerns, such as
where cameras are focugéd. DoesHhe price of running government include having a video editor
on staff? Redacticngg% glfﬁcult process in many situations, and working with videos can be

d mvesuganve record information. Ms. Kielty raised the issue of “intelligent

— there are cameras on highways, all major bridges in Maine and in many parking
he noted she was confused about the existence question there is no requirement that any
governmental entity create a list of all records in its possession; requiring an agency to list all
videos would be imposing a new obligation.

Mr. Nicklas explained that recreation programs sometimes have surveillance cameras on the
buses they use, and there was at least one instance of a person requesting access to the video of a
child captured on a library camera. Public Law 2019, chapter 318 limits the public accessibility
of videos from cameras placed on school bus stop arms. The members discussed many issues
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involved with the surveillance videos, including who owns the video when the school district
contracts with a private bus company, and what about adults on the bus that are captured on the
video? Subcommittee members suggested that the key is to focus on the governmental function
for the surveillance videos. Who reviews, and for what purpose? The public has a right to
review governmental activities, but on the other hand, someone could want the videos for
nefarious purposes. There are legitimate purposes for accessing the videos, such as in student
discipline cases, but the privacy interests of others captured on the video must be con31dered If
videos are made confidential, there must be a safety valve to allow access in appropriate %
situations.

security. A member raised concerns about facial reco g:mtlon2
autonomy of the 1nd1v1dua1 Another member noted that pub ‘

Privacy

The subcommittee gls?m ed the development of a State Privacy Act to complement the FOAA

e

in a similar way as$'y

Tedere;lvlaw as well as to con51der adding a specific member to the

recerrds practlce there Would be no way for most governmental entities in Mame to be able to tell
someorle $ what information was collected and maintained about that person. Subcommittee
members queried whether any members were hearing from their constituents or the public that
there is a need for statutory privacy protections that should be addressed? Is the topic
appropriate for the RTKAC, or should it be sent to another entity to work on?

After much discussion, the subcommittee was divided in its support for making a

recommendation to the full Advisory Committee: Five members supported the RTKAC
recommending to the Judiciary Committee that a separate committee, like RTKAC, be
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established to look at privacy and related issues, and to look at developing a privacy act. At least
one member would overlap with the RTKAC, while four members opposed the recommendation.

V. COMMITTEE PROCESS

The Advisory Committee held four meetings, the Public Records Exceptions Subcommitt
three times, the Improve the FOAA Subcommittee met three times and the Issues Subcomii
met three times. Each Subcommittee explained their discussions and recommendations 1;0 the
full Advisory Committee. The Advisory Committee engaged in robust discussions; @ndﬁubmlts
recommendations for consideration, including legislative recommendations for the JSint
Standing Committee on Judiciary. See Part VII of this report for the speclﬁ jmmendations.
The Advisory Committee members agreed that more time is needed to thoroughly research and
discuss a few topics that were on the agenda before making recommendatl@ns and therefore
tabled them until 2020,

met

List tabled topics?
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VI.  ACTIONS RELATED TO COMMITTEE RECOMMENDATIONS CONTAINED
IN THIRTEENTH ANNUAL REPORT

The Right to Know Advisory Committee made the following recommendations in its Thirteenth
Annual Report. The legislative actions taken in 2019 as a result of those recommendations are
summarized below.

Recommendation: Action:

Amend certain -the
existing public records | Right To Know Adv1sory Committee Concermng Pubh&Records
exceptions as
recommended by the
Public Records
Exceptions
Subcommittee

Recommendation: Action:

Amend the Freedom
of Access Actto
establish a tiered
schedule of fines for
repeated willful
violations within a
four-year period _*

I‘mplement the Recommendations of the
vis sory Committee Concerning Penalties for
theFreedom of Access Act — enacted, now Public
1apter 247, codified in Title 1, section 410.

LD 1414, An A

Action:

LD 1416, An Act To Implement the Recommendations of the
Right To Know Advisory Committee Concerning Freedom of
Access Training for Public Officials — enacted, now Public Law
2019, Chapter 300, codified in Title 1, section 412.

a;e appointed to the
offices for which
elected official must
complete training
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Recommendation: Action;

Enact legislation that | LD 1183, Resolve, To Implement the Recommendations of the
creates a legislative Right To Know Advisory Committee Concerning Remote
study on the use of Participation by Members of Public Bodies - voted ONTP, but
statutory language to implement the parameters on the use of
remote participation by members of public bodies was included
in Committee Amendment “A” (majority report) of L.D 151
which subsequently died between the House and Senate

remote participation
by public bodies at the
state, regional and
local level

VII. RECOMMENDATIONS

The Advisory Committee makes the following recommendation

O Amend certain existing public records
Exceptions Subcommittee

& government operaﬂons and technology continuity and disaster recovery”’; M
i pr0v1éies a public records exception for records and information about public agency
technology infrastructure, systems and software) (Ref#14)
» 3 MRSA §997 (amend to remove duplicative language from draft provided; OPEGA
confidentiality of working papers) (Ref ##30-34)
+ 5 MRSA §4572, sub-§2, IC, sub-¥(2) (amend to clarify terminology about medical and
disability information; Maine Human Rights Act description of unlawful employment
discrimination against a qualified individual with a disability) (Ref #48)
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+ 5 MRSA §4572, sub-§2, §E (amend to clarify terminology about medical and disability
information; Maine Human Rights Act description of unlawful employment discrimination
against a qualified individual with a disability) (Ref #48)

+ 5 MRSA §4573, sub-§2 (amend to clarify terminology about describing physical or
mental disabilities; Maine Human Rights Act description of employer actions that are not
unlawful employment discrimination) (Ref # 49)

& s 1
See recommended legislation in Appendix C, and the [ist of public records except‘w 3 or which

no amendments are recommended in Appendix D.
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Advisory Board to inclu de a

pubhc":member and two members representmg journalistic and news. perspectlves,
Appendix G
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VIH. FUTURE PLANS

In 2020, the Right to Know Advisory Committee will continue to discuss the unresolved issues
identified in this report . The Advisory Committee will also continue to
provide assistance to the Judiciary Committee relating to proposed legislation affecting public
access. The Advisory Committee looks forward to another year of activities working with the
Public Access Ombudsman, the Judicial Branch and the Legislature to implement the
recommendations included in this report. ﬂ‘a
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