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EXECUTIVE SUMMARY 

This is the fourteenth annual report of the Right to Know Advisory Committee. The Right to 
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent 
advisory council with oversight authority and responsibility for a broad range of activities 
associated with the purposes and principles underlying Maine's freedom of access laws. The 
members are appointed by the Governor, the Chief Justice of the Supreme Judicial Court, the 
Attorney General, the President of the Senate and the Speaker of the House of Representativ;es. 

_,•:f>~~\ 
A. \:'<'.:\ 

As in previous annual reports, this report includes a brief summary of the legislative aqtibnl ' 
taken in response to the Advisory Committee's January 2019 recommendations !ll],d &~~wnruary 
of relevant Maine court decisions from 2019 on the freedom of access laws. Thi(r€j:)9rt also 
summarizes several topics discussed by the Advisory Committee that did ngtfesult iii a 
recommendation or further action. i:o ;( ); 

:,.~1· '-C-"" ~-; 

!'·<>"-
For its fourteenth annual report, the Advisory Committee makes ths.follo;,;ii'ig recommendations: 

THESE RECOMMENDATIONS HA VE BEEN PRELIMINkRJfty APPROVED BY THE 
SUBCOMMITTEES BUT HAVE NOT BEEN ADOPTEDI3¥'THE FULL ADVISORY 

COMMITT$E';" 
7 

·0.:C.~& 
),;' 

D Amend certain proyisions offaw in Titles 1 through 7-A relating to .preYiously-enacted 
public records exceptions; 

D Direct legislative staff to help identifY nonstandard language concerning existing public· 

records exceptions; ,,·J/ 
/Y 

D Enactlegislation to provide parameters on the use of remote participation by members 
, .. ;,·---, 

of public bodies; '":,
7

• 

D Enact legislation to cap copying fees; 
,/!~"}< . .. )/ 

D Enact legis!~t,ion to adjust the fees that may be charged for searching for, retrieving 
and colllpiling public recordsinresponse to requests; 

,,/ <\) \/ 
D :E:nact legislation to require planning boards, additional municipal officials andspecific 
/~s.~h~ol district officials to complete Freedom of Access Act training, and to clarify the 

application of existing training requirements; 
j/ 

D Request the Public Access Ombudsman to develop suggestions to enhance and improve 
FOAA training for public officials; 

D Request the Judiciary Committee to establish a study group to examine the use of 
emerging technologies with regard to making and keeping records and to examine the 
use of communications technology during public proceedings; 

1 



D Request the Judiciary Committee to establish· a study group to explore the need for a 
state Privacy Act; 

D Enact legislation to improve the review of public records exceptions by including 
consideration of access to information that will assist in making informed decisions 
about health and safety; 

D Enact legislation to revise the membership of the Archives Advisory Board toinclude a 
,--"-+,ec,,_R 

public member and two members. representing journalistic and news perspectives;'¾\ 
. · · ~:f)" (/o/ \ ~0

,4 

□ Request that the Archives Advisory Board emphasize thesharing of inform!!JJonabout 
its meetings.to.enhance.public awftreness.and.participationofthe.iIUportan~eofrecords 

. . . . . . . .rL~ <~"2'\. -

retentionschedules; and (7 l 
'Z'cciil 

□ 
/" 

{;:,E 
In 2020, the Right to Know Advisory Committee will c9i1tinde,t> scuss the unresolved issues 
identified in this report, . The Ad)'is:Ory Conifuittee will also continue to 
provide assistance to the Joint Standing Committe\;,Jlh Jti'[\~iary relating to proposed legislation 
affecting public access. The Advisory Committ~{Tobks fohvard to another year of activities 
working with the Public Access Ombudsm~,t1i,<;;:'J(gic'fal Branch and the Legislature to 
implement the recommendations included iQ this~p1lrt. 

"eifc', p 

-?t"i;;_;_p-ff;f 



I. INTRODUCTION 

This is the fourteenth annual report of the Right to Know Advisory Committee. The Right to 
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent 
advisory council with oversight authority and responsibility for a broad range of activities 
associated with the purposes and principles underlying Maine's freedom of access laws. The 
Advisory Committee's authorizing legislation, located at Title 1, section 411, is included in 

Appendix A. ,,:1{~ 
More information on the Advisory Committee, including meeting agendas, meetjpg ~jteri111s 
and sununaries of meetings and its previous annual reports can be found on the Adyj§of1 
Committee's webpage at http://legislature.maine.gov/right-to-know-advisory-coilimiitee. The 
Office of Policy and Legal Analysis provides staffing to the Advisory Com!Ilitt~il'when the 
Legislature is not in regular or special session. .,? "'.( J 

}' i::7::-,,_,. 
(", V 

The Right to Know Advisory Committee has 17 members. 
The chair of the Advisory Committee is elected every two 
Advisory Committee members are: 

Currentty;there are two vacancies. 
bftl;i~members. Current 
\\ \l 

~~ ./ 

Senator Mike Carpenter 

Representative Thom 
Harnett, Chair 

James Campbell 

Suzanne Goucher 

Lynda Clancy 

vacant 

Julie Finn 

/_''..c,,. 
,;::( 

Senate member of Jud{c'tarJJ Committee, appointed by the 
"<:, 

President of the ~tna0e 'ff 
:",'<~<_,~~,;~-::-'.;:=~::-,;/ 

House meml!/ir of:;Jdqjciary Committee, appointed by the 
Speaker qftfieHo~~e /fl"'Jl "<}~-,,,-.,,/7 

Repfi"sfntTngp statewide coalition of advocates of freedom 
oftit:.;lss, 'pppointed by the Speaker of the House 

/f<:-~:\ '<\ysY 
/i 

Rrprl!s~nting broadcasting interests, appointed by the 
Sj/ifaker of the House 

Representing newspaper and other press interests, 
appointed by the President of the Senate 

Representing broadcasting interests, appointed by the 
President of the Senate 

Representing law enforcement interests, appointed by the 
President of the Senate 

Representing school interests, appointed by the Governor 

Representing the Judicial Branch, designated by the Chief 
Justice of the Supreme Judicial Court 

Right to Know Advisory Committee • 1 



Judy Meyer 

Paul Nicklas 

Christopher Parr 

Phyllis Gardiner 

Luke Rossignol 

William Shorey 

Representing newspaper publishers, appointed by the 
Speaker of the House 

Representing municipal interests, appointed by the 
Governor 

Representing state government interests, appointed by the 
Governor 

Attorney General's designee 
A 

4r:~ 

Representing the public, appointed by the Presj[!f)et afthe 

Senate ,l ~J"t;-1); 
Representing county or regional inter~sfs;''qppointed by the 
President of the Senate ' 

t-Ct} ( 
Eric Stout A member with broad experieY:i~i! 'in, d understanding of 

issues and costs in mul§jJJle ared~;-of information 
technology, appointed(byTflJe Governor 

✓£'.81~! ">~1,;/" 
Taylor Asen Representing thfJJiLHZi<¥appointed by the Speaker of the 

House {.r.:E,:/}(t~\,~\",/ 

The complete membership list of the Ka;i~~tcd~ittee, including contact information, is 
included in Appendix R '"/'\ "\~w 

~""'"~zl'~"' ~ F 

By law, the Advisory Comm· u~\rlieet at least four times per year. During 2019, the 
Advisory Committee met four ., s"?'i:m September 5th, November 13th, December 4th and 
December 18th. Each p:1:beting ~lis open to the public and was also accessible through the audio 
liuk on the Legislatur.81 s '~ebpage. ?(\/s *yv 

II. CO~Jc~i~"DUTIES 

/:1-~' ~:: \"' 
The llight

1
f<lU~,£10W Advisory Committee was created to serve as a resource and advisor about 

M31irte1s,;{ie~s:lom of access laws. The Advisory Committee's specific duties include: 
/0'-., \€-, 7 

~"' g cr~1Providing guidance in ensuring access to public records and public proceedings; 
' 

□ Serving as the central source and coordinator of information about Maine's freedom of 
access laws and the people's right to know; 

□ Supporting the provision of information about public access to records and proceedings 
via the Internet; 
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□ Serving as a resource to support training and education about Maine's freedom of access 
laws; 

□ Reporting annually to the Governor, the Legislative Council, the Joint Standing 
Committee on Judiciary and the Chief Justice of the Supreme Judicial Court about the 
state of Maine's freedom of access laws and the public's access to public proceedings and 
records; 

A 
{. '\,, 

□ Participating in the review and evaluation of public records exceptions, both exii,{ing~and 
those proposed in new legislation; " 

_r,, 
□ Examining inconsistencies in statutory language and proposing clarifyjn,,g\,t~dard 

language; and · '· ,,,::, 

EY\ 

□ Reviewing the collection, maintenance and use of records by ilgJiibies and officials to 
ensure that confidential records and information are protectec[illld public records remain 
accessible to the public. '' ';/ '\,,{ 

In carrying out these duties, the Advisory Committee m_ay cond~ct public hearings, conferences, 
workshops and other meetings to obtain information 4\J01¼1? discuss and consider solutions to 
problems concerning access to public proceedings·at1,d recqrds. 

1°:s, 

The Advisory Committee may make recoffi!P.eJ:J.d(ltl§i;; for changes in statutes to improve the 
h <s .J 

laws and may make recommendations to,.tl}e,Qov,Irnor, the Legislature, the Chief Justice of the 
Supreme Judicial Court and local and.~y~tnm'ellfal entities with regard to best practices in 
providing the public access to recqrdli'-ifficl'Jll;oceedings and to maintain the integrity of the 
freedom of access laws. The Ad4isb,i;y'Cqrrimittee is pleased to work with the Public Access 
Ombudsman, Brenda Kielty.JMS~ Kielt:il"is a valuable resource to the public and public officials 

• /. :<,~ <>,-,, .. ,_.✓!' 
and agencies. · •f · · · 

#I/"' \":-,?:-:! 
§Jr, 7 

d ";-
~ <)>,. 

,;/?-,__ ' "<'• C 

III. RECENI,,{:QURTJDECISIONS RELATED TO FREEDOM OF ACCESS ISSUES 
,.;-:..J/ ., 

:,_ 
·::, 

Dubois v. ArutFilel;,2019 ME 21 . 
.Qubois hf;e!itock submitted an application to the Town of Arundel Planning Board to 
,. <'- ·',✓ 

renew ab<1Jidi,ti9nal use permit. Neither Marcel Dubois nor Sol Fedder were listed as the 
ap.ipican,tfi'o,r• the renewal permit, as the property owners or as authorized agents for Dubois 
Uv'\;stoc@. The Planning Board denied the application during a public hearing that was not 
attend~d·by any representative of Dubois Livestock, and Dubois and Fedder did not participate in 
the public hearing in any capacity. Dubois and Feder subsequently filed a complaint against the 
Town of Arundel, individual members of the Planning Board and the Arundel Town Planner, 
alleging that a memorandum drafted by the town planner and distributed to the members of the 
planning board led to one or more illegal executive sessions. Following submission of briefs 
pursuant to a Rule SOB Notice and Briefing Schedule, the Town of Arundel moved to dismiss the 
complaint on several grounds, including for failure to state a claim. The Superior Court granted 
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the motion and awarded the town reasonable attorney's fees and expenses. Dubois and Fedder 
appealed. 

The Law Court held that Rule 80B is not the proper mechanism to assert a FOAA claim, 
Dubois and Fedder lacked standing to pursue a Rule 80B complaint and the complaint failed to 
state a claim upon which relief can be granted under the FOAA. 

The Law court found that Dubois and Fedder failed to allege that any action was taken 
during the alleged executive session or sessions which would entitle them to relief under the 
appeals section of the Freedom of Access Act, Title 1, section 409, subsection 2. Rather, :tlieir 
complaint alleged only that the Planning Board members received a memo from the tOW)!,

1
~11~ 

pla~er tha! led to an executive_ session or ses_sions and_ the_ Plarming Boar~ s~bsll,que~1y\~~ld a 
pubhc hearmg where the Plarmmg Board demed Dubms Livestock's application., ;J:~ey,fa1led to 
allege that any action was taken during the alleged executive session or sessions•'\'hi'bh would 

_Ac:'sfc-;s'-i, 

entitle them to relief. #'"~ ·•;\, 

The Law Court had ruled in 2018 that Rule 80C is inapplicable t~/F(l~ claims. The 
Law Court upheld the dismissal of the complaint, but remanded the C,!lset"¾the Superior Court on 
the issues of fees and expenses. ii:;. y 

,,0}) -,·,:/ 

'ih"·"'" p:.q,_,, 
IV. RIGHT TO KNOW ADVISORY COMMITTEE SlIBCOMMITTEES 

Public Records Exception Subcommittee (''~"4~;V • 

The focus of the Public Records Exceptions;Sub ., ,~ ittee is to review and evaluate public 
records exceptions as required of the Adyjs~i;y C<ijmcittee pursuant to 1 MRSA §433, sub-§2-A. 
The guidelines in the law require the,:k~X~§'oiy'Cbmmittee to review all public records 
exceptions in Titles 1 to 7-A no la!!;Jftl;lanlQ,!)J9. In accordance with Title 1, §433, sub-§2-A, the 
Advisory Committee is charged ~it~the }e~iew of more than 90 exceptions in Titles 1 to 7-A. 
As a first step, the subco~t~t&'teacged out to state and local bodies for information, comments 
and suggestions with resp_ect fo'Et!i1~·,relevant public records exceptions administered by that body. 
The subcommittee met.,~'ee times"''in 2019 to review the responses, discuss whether each public 
record exception w~1,c,'appi'l,JJ?r,iate or should be amended or repealed and submitted all its 
recommendationsc(q, !~ Advisory Committee at the December 13, 2019 meeting. 

\ts,-._ ",i]:,._/ 

Lynda Clancy,'\/Ju!i1;.,finn, Paul Nicklas, Christopher Parr and Eric Stout serve as members of the 
Subco · e, "'d Christopher Parr serves as Subcommittee Chan. 

ThJ:•pU .,,,, ~cords exceptions changes recommended by the Advisory Committee in its 13th 
ArITmal l{eport presented in January 2019 were printed as LD 1511 as a Judiciary Committee bill 
consitl1;rfd during the First Regular Session of the 129th Legislature. Although the Judiciary 
CotnIJ{ittee unanimously supported the contents of the original bill, a majority of the committee 
supported the remote participation language added to the bill in Committee Amendment "A" and 
the bill as amended died in nonconcurrence between the House and the Senate. The 
subcommittee is therefore recommending that the public records exceptions amendments 
proposed in the last report be supported again as recommendations. 

Right to Know Advisory Committee • 4 



The subcommittee noted that existing language establishing public records exceptions varies 
throughout the statutes. Recognizing that consistent language will help the public as well as 
agencies and public officials understand what records are accessible, the subcommittee 
recommends draft unallocated language directing legislative staff, in consultation with the 
Advisory Committee, to examine inconsistencies in statutory language related to the designation 
of information and records as confidential or not subject to public disclosure and recommend 
standardized language for use in drafting statutes to clearly delineate what information is 
confidential and the circumstances under which that information may appropriately be re!fi~ed. 

<\ 
/~""-~ \·-·<\ 

The subcommittee will continue to discuss whether to add Title 4, section 7 to provi~igh~ '.\ 
reviewed by the Advisory Committee. Title 4, section 7 is a statutory provision {h!it'iluJh'orizes 
the Court to have control over its record and is cited by the Judicial Branch as)~g{lli'hthority that 
exempts the application of the FOAA to the Judicial Branch. •···· '·" 

The Advisory Committee reviewed the recommendations of the Subc9nilirittee and approved 
. ... ~· y 

Improve the FOAA Subcommittee 
'\ ·;:{\, 

The Improve the FOAA Subcommittee was char~ed1:r1ith ~):ploring several issues, including 
reviewing all ofLD 1575, which was carried over':j:o'theSecond Regular Session by the 
Judiciary Committee. The subcommittee alfo1b():li-~/!at FOAA training for public officials, 
remote participation, appropriate costs an.d (ees cb;rrged by government agencies when 

0'<<·": ·,,: /2 

responding to public records requests a~R jeVeralother suggestions offered by Advisory 
Committee members. The subcommltteifh:iet four times: October 9th, November 13th, 
December 4th and December l8t!i':>,t

0

• )', / 

4/:r:~t) .. ·-<);,/ 
Representative Thom Harnett,~y'Beveridge, Jim Campbell, Lynda Clancy, Julie Finn, Phyllis 
Gardiner, Judy Meyer, gjii'is Pari:f"Luke Rossignol and Eric Stout serve as Subcommittee 

/ ----~-
members. Amy Beye$idg(l$erves as the Chair, although Chris Parr chaired a meeting in her 

/ ... 
absence. /of• .. J-.. 

·, C"0f" 

Warrants '1(' .. • .. /' 
The Judipiary Cgmriiittee directed the Right to Know Advisory Committee to review the laws 
govemi.rlg.,9'/;i;tzjrt'warrants, and report back to the Judiciary Committee any recommendations 
for5pfi5vi1J.rtg,public access to aggregate information about the warrants and whether there was a 
w'iy~r ofmotice. Public Law 2019, chapter 489, Section 18. The warrants subject to the review 

,._, J 

auth6rize the installation and monitoring of tracking devices, access to electronic device content 
and access to electronic device location information. The subcommittee reviewed a memo from 
the Judicial Branch presented by Julie Finn that outlined the search warrant process, and 
included information about the numbers of search warrants issued in 2017, 2018 and so far in 
2019. The numbers were collected by requesting court clerks in each court location to report the 
data, as search warrants data are collected on paper at each court location, but not in a centralized 
database. The current process does not track whether a waiver of the notice requirement was 
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requested or approved. The Judicial Branch is transitioning to an electronic court record system 
which, presumably, could be adjusted to include search warrant tracking. 

The subcommittee reviewed draft language reporting to the Judiciary Committee pursuant to 
Public Law 2019, chapter 489, section 18, explaining that aggregate information about the 
specific search warrants is not available. The subcommittee recommends noting the value in the 
aggregate information, but recommends that the Advisory Committee defer to the Judiciary 
Committee to determine whether it is appropriate to impose the additional obligation oftr eking 
the search warrant information on the Judicial Branch. 

A 

Expand who must participate in FOAA training ctL'\ 

Public Access Ombudsman Brenda Kielty suggested including Planning B9ai;dtafid other local 
entities in the training required by statute, based on questions and concei;gs '(l\~;has received from 
members of the public. The subcommittee discussed that the require~ tfaftµJlg is not onerous 
and, although supported by the Maine Municipal Association, may b.;;,_ considered a municipal 
mandate, requiring state funding or, to avoid the funding obligtiti61i\l\paltsage by 2/3 of the House 
and the Senate. The subcommittee reviewed information prd;vJ<iectby staff outlining the 233 
State boards and commissions established in law and ig,fortnati6'j}•jJrovided the Maine Municipal 
Association outlining the positions in local governmett'}e,quired by statute. While several 
members expressed an interest in expanding trail)ing;reqitltefnents for all members of boards and 
commissions and local government employees~·Pti,pjfo,~ccess Ombudsman Kielty suggested 
that, initially, the subcommittee focus on th<;i'se"positt,l)ns that have generated concerns: members 

'-i '0 ,Y 

of local planning boards; code enforcem1,11t'r11fficers; and town managers and/or town 
administrators who are not already trauiicl.:in°"F'OM. Ms. Kielty also noted that questions have 
been asked about the definition of ;;6f:f;}dai~ pf school administrative units" when determining 

,_<'.'\ x . . "i--> 
who is required to complete trainin:~she 'suggested that the statute be clarified to specify that 
elected and appointed schooJJf6~d rrl~:rr(bers and school superintendents and assistant 
superintendents complete FO~~tfailling. Finally, Ms. Kielty also asked that the law be amended 
to clarify the timing otw1i1:n traii,iing must be completed for those appointed to their positions as 
the current law on1y,i;ff;fili!!O when the oath of office is made. 

o"{''"')?>,,, y✓ 
The subcommj:ttee re~opmends the statutory changes suggested by Ms. Kielty: 1) expand 
training to plarWii):gcb,<Yifrd members, code enforcement officers and town managers/ 
administj:a\ors; 2,) cllirify school officials required to complete training; and 3) clarify timeline 
for compt~Jitig,!11~ training for those in appointed positions. The subcommittee also supports 
diri;eting\tff~.Public Access Ombudsman to develop suggestions for improvement and 
e~ceql.ert't to FOAA training materials with assistance from the University of Maine Law 
Scho5~Extern and to report back to the Advisory Committee in 2020. 

Joint Select or Joint Standing Committee of the Legislature 
Mr. Parr suggested that the Advisory Committee recommend that the Legislature create a Joint 
Standing or Joint Select Committee to review legislation and public policy issues relating to 
public access to, and privacy protection of, government records and data, as well as the retention 
and appropriate disposition of such records and data. The idea behind the suggestion is to ensure 
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more legislators are well-versed in freedom of access and privacy issues to understand the 
complexities and nuances involved, and that there would be a legislative forum beyond the 
Advisory Committee to discuss and resolve legislative issues on a comprehensive basis. The 
subcommittee discussed the fact that reference of bills to committees is not always predictable, 
and that legislators are already stretched pretty thin so that membership on an additional 
legislative committee may not have the intended positive result. The subcommittee split on 
whether to have a recommendation drafted, 3-4. 

Application ofFOAA to Councils of Government "' ("J, 
(Suggested by a member of the public) The subcommittee discussed whether cou~jls,of 
governments (COGs) are or should be subject to the FOAA. They are not speqili"calf:ylisted in 
the description of "public proceedings" in FOAA, section 402, subsection ij>ITT\efe is concern 
that trying to establish an exhaustive list in statute will inevitably leave q\rt~popriate entities. 
Public Access Ombudsman Kielty reminded the members that the Layv Ci:i1;!f1:has interpreted 
when the FOAA applies in specific cases. In Moore v. Abbott, 952 .(Jd 980 (2008) the Law 
Court established a four-prong test to determine if an entity i$'ln-1J:,jec,t t)'.)'the FOAA: (1) 
Whether the entity is perfoffi-\llg a governmental function; (Z}~ether the funding of the entity 
is governmental; (3) The extent of governmental invo,J,fement'qr'control; and (4) Whether the 
entity was created by private or legislative action. Th$~e{actors must be applied on a case by 
case basis. Although the statutes include enabl~g<1l?gislatfpn for CO Gs, because of the multiple 
options available in the formation and operatior(,il~¢'(1G:s, each one would need to be evaluated 
separately to deteffi-\lle if it is governed by J:H'eFQf\y. The subcommittee agreed that current 
law and practice are sufficient, and no c ''x,!n tp.e law is necessary. 

'\":,;'.'.;;;:c;>'' 

/' 
R d. "'" ✓"" ' espon mg to requests . ''0sz ,, 
Mr. Parr suggested legislation'W\~o{v,,cife prioritization of fulfilling FOAA requests based on 

.A'+~ i" ,, 

whether the requester is a Mam~'resitlent and the purpose for which the request is made. The 
suggested legislation ~1!\<i givd~st priority to requests to further the public's understanding of 
the activities or acti¢s 01':i'f,//;JVernment official or agency; a request for journalistic purposes is 
presumed to be malS,tQ furl!ter the public's understanding of government activities. Second 
priority is given to reqµests made for academic or research purposes, then requests made by 

r.-,.,.2_ ·"(J 

individuals wnif"XyJii alleged grievance against an agency or official. Lowest priority would 
be given)o~requ\sts'fuade for a commercial or for-profit purpose. In order to apply this order, 
the offr€ia),,Qfa~ency would be able to require the requester to state his or her residence as well 
as Jh'!!'p1grb.§@ of the request. Establishing this priority of fulfillment of requests would allow the 
FO)\,A tq!refum to its central purpose: making it possible for the people to know what their 
gov~nt is doing, not being a source of data. Mr. Parr noted that data has surpassed oil in 
value as a commodity. 

The subcommittee discussed the proposal, and explored whether tiered response times would be 
appropriate, and whether it would be permitted to say "no" to a lowest priority request. 
Members raised concerns about "FOAA mills" - entities that use freedom of access laws to 
collect volumes of information about, for example, all the routers used in state government, and 
then use the information for marketing purposes. Current law allows the agency to challenge 
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abusive requests now. Some members expressed discomfort with putting in statute that the 
gove=ent determines the appropriate priority: The point should not be who is requesting or 
why, but the nature of the request- how big a circus is it to collect the information to respond. 

The subcommittee discussed whether it would be appropriate to impose an additional charge -
$25? - when the requester is not from Maine. State and local gove=ent workers who respond 
to FOAA requests are paid by the taxpayers of Maine to do their jobs, and out-of-state requests 
place costs on Maine taxpayers. The Subcommittee reiterated that the purpose of the FO~}s to 
ensure gove=ent is open and transparent, and "public records" is a broad concept, coxf11µ~ 
everything in possession of the agency or official. Representative Harnett noted0tha~~~~1never 
intended to provide, for example, GIS mapping data. He expressed hi~ sympathi;: f1?(th¢burden 
on State and local gove=ent when requests are made for a commercial purpq.se\ yr 

,F'~•,att,;~,x:~. 

Public Access Ombudsman Kielty noted that there are many policy decisj_10~~'volved in these 
discussions. The current law provides for requests by anyone for an:,;,JJ~~.~e. The law is wide 
open and lets the facts determine each case. She compared the FO~ witlf the federal Freedom 
of Information Act, which does include tiered responses and1~s~b~td on the purpose of the 
requests. But she noted that the FOIA is a very sophisticatecfJ;tflelJlf and strongly recommended 
that any changes to the Maine FOAA be done on a syst(mic basy;f She admits there are a large 
number of commercial requests, but most of them arln'!u:i;~w because the law says the agency 
does not have to create a new record to respond. ,'.Dre couitjr'are clear that the fact a request is 
burdensome is not by itself a reason to say no. A, . 

ff. ¥\ 
Subcommittee members noted that it is 9f!.rlli.;the cjase that the actual cost of complying with 
FOAA requests are far beyond the lirn~~-~~ duH\i the statute, capping staff time at $15 per hour 
after the first hour. Eric Stout pro];~t:tt~~Sfample of the FOAA requ~st related to the bear 
referendum that, even after negotiatigil to';Ifarrow the request, resulted m more than 900 hours of 
agency staff time and more th~~4o·hg~s of his time, produced more than 65,000 emails and 
resulted in a cost of $15,000.''Fij!'llu15committee asked staff to survey State agencies to see if 
there are co~on issu~fecting'agencies related to burdensome FOAA requests or requests 
for commercial pur~,,"' . 

,,,~).. , 
The subcommittee reviewed information about the fees and costs structures other states employ 
when respond~~tq;:i:iJililic records requests. The subcommittee also reviewed the response 
informa~,repti~ea to the Public Access Ombudsman listed in the 2018 armual report, 
especial;'y,tl'tieAilt~ on the number of requests, hours spent and fees collected, keeping in mind 
tha,jA'lrelQ/rtil:j.s--;elf-reported by State agencies and may not include all requests and responses. 
'ffi~e;.~aJ}'e Municipal Association conducted a survey at the request of the subcommittee, and 
provicl:e<f very helpful information. The responses to the MMA survey particularly pointed out 
the fn{stration of municipal officials in providing information for data miners (who then make a 
profit on the information). The subcommittee also noted that the respondents reported the fact 
that some requests for public records are made in bad faith as a way to spite those in office. The 
subcommittee discussed various aspects of the responsibilities and the resultant burdens that 
officials and agencies face in responding to requests for public records. 
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Recognizing that changing the fee structure does not solve all concerns, the subcommittee 
recommends that the statute be amended to establish a three-tiered fee for an agency's costs, 
other than translation, copying and mailing costs. Current law provides the first hour of 
searching for, retrieving and compiling the requested public record to be provided for free. After 
that, current law allows the agency to charge up to $15 an hour. The subcommittee proposes that 
the first three hours of labor be provided for free, that the agency may charge up to $25 an hour 
for the next three hours, and that the agency can charge up to the "actual costs" of any labor 
conducted after those six hours. The subcommittee proposes to define "actual costs" to the 
personnel or labor costs, not to include overhead or other expenses of the agency. 

/''],>' 
.· ,_1 ./ '.\ 

The subcommittee continued to discuss the fee issue to try to address the complaintJn&tf 
iigencies, especially on the state level, do not waive fees when the request can be'coil)sidered to 
be in the public interest. Agencies have discretion nnder Title 1, section 40_8-A'.",:subsection 11, 
as to whether to grant such a waiver: "the request can be considered to q!)>iti'.'.t)l} public interest 
because releasing the information would likely contribute to public ~d~i§tl)µ<ling of the 
operations or activities of government and is not primarily in the coI!1Illerdal interest of the 
requester." The result is that most requests from journalists l!Ild.µew§'tnedia are not given the 
benefit of a whole or partial fee waiver, despite the fact that illeir'reqi:tests appear to meet the 
description of "in the public interest" as expressed in S_));bsectiori5l'!. The subcommittee was 
reluctant to make a waiver mandatory, and agreed to-(abl~"~he issue for further discussion. 

/yP\'..i\ ·:;-" 

I· Inforrnationfro111 December 18th Subcommittee Meeting here. 
l --°'~ls \f:>"" 
l\ --,~) ~• 

j D !?h,\~\:'.>·ce .. / 
LD 1575, An Act To Improve the FreedonPof'Access Laws of Maine 
The Judiciary Committee request51(t~RA.c!¥i~ory Committee to review LD_ 1575, An Act to 
Improve the Freedom of Acces,s • .LaW--$ ofMame, sponsored by Representative Harnett and 

•'•'"••·. <>, ., 
cosponsored by Senator Breptl:, ]lie bnI has been carried over to the Second Regular Session. 

t{"~><c•;• 
,, ·''"'-/>"'- ,·-.:,.f 

The purpose of the bil);~Jo enhance access to public records without imposing undue burdens on 
the efficient and ef~ctive"f~ptioning of government. Representative Harnett explained the 
provisions oftheb111,;')iefine"public or governmental business," require that a requester provide 
more specifics:st?ouf'\lyhat is requested and establish deadlines for governmental entities to 
respond. Ther~{\yaS•~t~ an amendment to limit the cost of copies. Ms. Kielty reminded the 
subcommfttre th~t the Ombudsman does not have authority to compel production. Ms. Meyer 
note4_t1i~:i#ormation provided by the Maine Freedom of Information Coalition to the Judiciary 
Conliriittee';>,· 
/\\-::., } / 

• Define ''public or governmental business" 
The subcommittee considered whether to support the suggested definition of "public or 
government business" included in LD 1575. Ms. Gardiner stated her belief that the current 
definition of "public record" works in practice and allows an agency to distinguish between 
public and personal communications. A majority of the subcommittee does not support the 
change. 

• Describe minimum requirements for a "request" 
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Ms. Meyer suggested that adding the new language as suggested in LD 1575 would be redundant 
and, if adopted, may allow an agency to ignore a request. Ms. Kielty pointed out that the 5-day 
time limit under the law to deny or acknowledge a request does not begin to run until an agency 
has a "sufficient description" of the record being requested; she believes that language is 
adequate and does not need further change. The subcommittee agreed to recommend no action. 

• Change "reasonable time" for responses to specific time periods with deadlines 
Ms. Meyer expressed her preference for the word "reasonable" in current law and would not, 

,:.,:+--_ . " 
support changing to a specific deadline of 30 days as responses would regularly be del:}yi;~ruitil 
close to that deadline. Information provided to the subcommittee shows that moJe tql.jjr ~S°lo of 
FOAA requests are responded to within 30 days already. The subcommittee agr(ie~ t@J;ake no 

• --'%. ":Z:~ act10n. .;L \ ·•J;o· 
'"':tl:s:t},. 

• Cap on copying costs .,.r' 
The subcommittee reviewed the amendment to LD 1575 that was proposell,,to Judiciary 
Committee that sets an upper limit on per page copying costs. The s@confuiittee supports the 
amendment. ~, '"

13>+ 

• How to preserve communications using new and e!Jlerging t~l:fhnologies to ensure public 
access to those communications and prohibit use-ipJ'eit;ctronic devices during public 
proceeding by member of body/agency ,c("''~ •3;: 

LD 1575 proposed directing the Right to Know-·Atly!soryCommittee to conduct a study focusing 
on the question of making and preserving r •o?a.s·,y.)fi.en emerging technologies, such as Snap 
Chat, are used for governmental comm · · ns.)Transparency in governmental activities 
includes the public's access to comm ~a.ions·•ruid other records of government officials, so 

A "'~uf' 

when technology that by design d9.e"if"4ot"ti~~Jlte and retain a record of the communication is used, 
one of the underlying principles o'f'ltb,tl"r~~dom of Access Act is thwarted. The subcommittee 

._,,_.,. ''!::: ,<7 

agreed that it is important to !,!ild~rstafiµ•the technology landscape and develop recommendations 
J'c'_'\ -_,, __ .. , ... -

effectively supporting transpare.tj'cy;"lfot does not believe that the Advisory Committee has the 
expertise to successfull.Yc[$"irrry o{t'rthe study. The subcommittee therefore recommends that the 
Advisory Committe~lupp"\)ft the establishment of a study that includes stakeholders with a better 
collection of skillsJ(ng,vexp~iences. It also supports including in the study the consideration and 
development q.f besf'iractices and guiding principles on the use of all communication 
technologies b\lP:Vl?Jip'body officials during public proceedings. 

~•- F 

Rem6'til• · ci ation 
Tlfe0c~.ubcimmittee discussed remote participation and reviewed the language adopted by the 
majol'i'ty·ofthe Judiciary Committee as a committee amendment to LD 1511 (which was not 
finall{enacted). Members noted that there appears to be a philosophical position in the 
Legislature opposing the legislation, focusing mainly on the proposition that hard votes by policy 
makers need to be taken personally and physically in front of their constituents. Ms. Gardiner 
noted that the identified Attorney General opinion cited as the basis for the interpretation that the 
FOAA does not permit remote participation is 40 years old and was about a specific situation in 
which members of a board voted on the phone without any members of the public being able to 
hear the conversation. That is still an appropriate decision and everyone would agree. 
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Subcommittee members wondered what more could be done to move this issue forward as last 
year's language represents the Advisory Committee's best effort to recommend legislation. The 
subcommittee agreed to add a preamble to the proposal to further explain the rationale for why 
the Advisory Committee believes the legislation is needed. 

Add to criteria considered in evaluating public records exceptions 
The subcommittee reviewed proposed language that directs the Judiciary Committee, wh~1(\ 
considering new public records exceptions, to weigh the fact that public access to the resq,i'~'•\ 
ensures or would ensure that members of the public are able to make informed healthahd safety -,,:, \J' ;, 

decisions. (The same criteria apply to the existing public records exceptions revi<I\¥, conducted 
by the Right to Know Advisory Committee.) The members discussed whether.r.Ifi'\; pl'IJ'posed 
consideration is currently covered, or could be easily worked into existing c:riteiia)•and decided a 
stand-alone paragraph is appropriate. 1,(J 

Eliminate agency FOA request reporting requirement (' t '\ 
Mr. Parr requested that the subcommittee consider repealing 'th1;: feqJirement that agencies report 
information about public records requests and responst;(efforts t~;the Public Access Ombudsman. 
His concerns stem from the fact that it takes significaiifti11:ie and effort, which are not always 
available. The resulting data, therefore, may not/pe'!lccuriij'e'. The subcommittee discussed the 
concerns and also recognized that the informat.i6li~gencies reported had played a significant role 
in the discussion on responses, including appropq~ie;fees. The subcommittee agreed to table the 
discussion on the proposal. .. ,,,J\," Jl ' 

//' "<:_:, ';L>:,c:.O'.i" 
/a'~:\,, J/ ,. 

I Irif or111dtionfroin Decem!Jei 18th Subcommittee Meeting here. 
" ·:~~::~, -~+J\ .-· 

~" (~}_ , 

/'cc,>:;, ,:____ /F 

Issues Subcommittee •'"' ' {:.~;· 
_//'ES> / 

The Issues Subcomp:tiitee~;i~ tasked with examining privacy issues, including surveillance 
videos and the ovefrw:bhing'topic of a State Privacy Act, as well as looking at records retention 
schedules andI1,2.w tlieyjntersect with the Freedom of Access Act. The Subcommittee met three 
times, October''~t\i;•Gdfober 21st and December 18th. 

"'l:s~D ,:\·/ $ 

Repreferl.1:1\.flVeThom Hamett, Amy Beveridge, Jim Campbell, Lynda Clancy, Julie Firnl, Phyllis 
Gwcfiller,}q\ly Meyer, Paul Nicklas, Chris Parr, Luke Rossignol and Eric Stout serve as 
S'i.tbcomri:iittee members. Luke Rossignol serves as the Subcommittee Chair. 

'•i~).,_J/' 

Record retention schedules, Archives Advisory Board 
Advisory Committee members raised the issue of records retention schedules, noting that recent 
changes in the local government retention schedule that appear to restrict the public's access to 
records. The Advisory Committee agreed that it should learn more about the process used by the 
State Archives to develop these retention schedules. The subcommittee invited Tanuuy Marks, 
Director of the Maine State Archives, and Felicia Kennedy, Records Management Analyst, to 
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provide information about record retention schedules and to answer questions. They provided a 
handout with information about the State Records Center (state agencies still own the records 
even though they are stored in a central location) and the State Archives, located in the Cultural 
Building. Records that are sent to the State Archives have historical value and will stay with the 
Archives permanently. 

A "Records Retention Schedule" is a policy document that defines the minimum time a record 
must be retained and contains disposition instructions on how the record must be handled)>Vijen 
no longer needed for agency business. Records retention schedules are based on the fo1lsi~'rlg 
four-part criteria: legal requirements; fiscal and audit requirements; historical vi;iJuet(j'ftcf'"''" 
research value. All records retention schedules apply to records regardless of th~ifc:Jlliy,ii[Cal 
format. There are three types of schedules: State General Schedules; State Ag~~~,! 'Schedules; 
and Local Government Schedules. ,, V ) '"' 

?J'"" ""V}::d} 

The subcommittee was most interested in understanding how the rec9f&'
0
i-e,tention schedules are 

developed. Ms. Marks, Ms. Kennedy and Ms. Gardiner assured thei~!,lbcommittee that the 
statute governs confidentiality of records, not the schedules, t1lldllfa1;,fl:\e Archives Advisory 
Board - which recommends records retention schedules to th~(StatevArchivist for adoption -
never attempts to revise the public status of records. T,be''Legi;lature significantly amended the 

4,:,.,,'\. " 

Archives Advisory Board composition in Public Law)20'1;;?, chapter 50, and the new board has 
not yet been appointed. In addition, the post of SJat~1ArcliJMst is currently vacant. Although the 
process to develop records retention schedules hiiS;,a,l'ways been public, the subcommittee was 
concerned that not enough is publicly know;i(ai:i'o:µt1b.e entire process, and recommended that the 
membership of the Archives Advisory BJ;Jf!t<!,be eY/.panded to include two individuals 
representing journalistic/press interests~1a'ttiefuber to advocate for privacy interests. The 
subcommittee was satisfied that th,1rftl\:6ffi§setention schedule development process is flexible 
enough to allow public participatfdfi,11:hcl gtfestions without creating a formal judicial review or 
other method of challenging" "" )ate'~chivist's decisions when there is a concern about an 
adopted schedule. 

+.;';f(l"-

The subcommittee al§,~ re/;9,mmended that the Advisory Committee send a letter to the Archives 
Advisory Board, ~$it is appointed, to emphasize the importance of providing public notice of 
the board's meetings})J;,ecognizing that the development of records retention schedules is an 
important elertferit':~ps:hiing public access to public records at all levels of government. The 
subcommittee 0j'll s'uggest including the ability for interested parties to subscribe to an email 

// \CJ ,,_.~ 

distribtiti9!)''li§,t,to facilitate the sharing of meeting notices. 
,_,/_p'.1"1S2Ji;, '¼J~\,w• 

/;;;~J".:,, j} ,,, 
Survetlllnce videos 
LD 63°9, An Act To Protect Student Privacy, referred to the Judiciary Committee, provides that 
video and audio recordings made by security or surveillance camera on school grounds or in 
school vehicles are not public records. A similar bill, LD 296, was also considered by the 
Education Committee. Because proposed amendments and discussions of both bills suggested 
broader issues related to the Freedom of Access Act, the Legislature retained one bill, LD 639, 
through which the policy issues could be explored and carried the bill over to next session. The 
Judiciary Committee asked the Advisory Committee to explore the topic of public accessibility 
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of surveillance recordings made by public entities, including schools, and start with the premise 
that the recordings are a type of public record subject to the Freedom of Access Act, and then 
determine if there are appropriate exceptions - weighing privacy and other interests supporting 
confidentiality against the public's interest in the disclosure of a record collected and maintained 
by a governmental entity. 

Staff identified three factors in considering the public records status of surveillance and safety 
videos - purpose, scope and exceptions - and prepared draft legislation to create an excep!,ibµ to 
the definition of"public records" for surveillance and security videos, including differen,(:Options 
with regard to privacy concerns. Subcommittee members suggested that the defaplt sho~lcfbe 
that the videos are public unless there is a reason to make it confidential complet~ly}i<;.Jd' redact 
identifying information. The subcommittee agreed it is a tricky issue, balanciJJ;g\rh~we have a 
FOAA to begin with and how to deal with this security information that neyeii,ell:1§1:ed before, 
and many people don't know it exists now. There is still a concern aboup,:hilqien, employees 
and people in general who have no idea they are being recorded. . ; \; 

<, ·> 
,c •• ,c· s 

;,::"' 

The subcommittee wrestled with the idea that there is no exptct~fi6n,ci,S-privacy on a public 
street, with the countervailing argument that there is also no eli'.12ebtation that the government will 
create a public governmental record, accessible to the P:.!:!Dlic, of~tl public spaces. There is a 
difference between being in a public place and the go¥enµ;nent making a public record of your 
being in that public place. Under the federal Priyacy;Act,'~ agency cannot accept a record with 
personally identifying information without providiµg':theappropriate Privacy Act disclosures. 

/'"''.>,?>.·.··. "i~~·\,.; t '.'. 
The subcommittee discussed the import"aJ:J.q_~tg_f m}kirig the existence of a video record publicly­
known even if the content cannot be sh:~sl'- The subcommittee discussed how to make the 
existence of the record - and the f.!J:cft~aHtiJ> being used in an investigation - public without 
revealing how it is being used. Ca¥"1:l@ctronic redaction policy be developed and applied to 
ensure the protection of the i!i(rtti,:ty of):riinors? Although such a system might be helpful, there 
could be significant cost consiclefations, and it would not address security concerns, such as 
where cameras are focuS::ecl. Doe~the price of running government include having a video editor 
on staff? Redactio1!l<ih beit,~ifficult process in many situations, and working with videos can be 
more complex. 7'.;c,), 7 

/<, 
;•\. 

In personnel iri'Y,e§til?;~fi'6ns, all records are confidential until there is a final decision imposing 
disciplin,:;;:;l:Jnder the Intelligence and Investigative Information Act, there are circumstances in 
which a'br.µili,n,iµ1_fustice agency may not confinn the existence or nonexistence of confidential 
intliHigeJJ,te';aJ:J.d investigative record information. Ms. Kielty raised the issue of "intelligent 
tr'ill1§porfijtion" - there are cameras on highways, all major bridges in Maine and in many parking 
lots. 'Sp.[ noted she was confused about the existence question - there is no requirement that any 
governmental entity create a list of all records in its possession; requiring an agency to list all 
videos would be imposing a new obligation. 

Mr. Nicklas explained that recreation programs sometimes have surveillance cameras on the 
buses they use, and there was at least one instance of a person requesting access to the video of a 
child captured on a library camera. Public Law 2019, chapter 318 limits the public accessibility 
of videos from cameras placed on school bus stop arms. The members discussed many issues 
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involved with the surveillance videos, including who owns the video when the school district 
contracts with a private bus company, and what about adults on the bus that are captured on the 
video? Subcommittee members suggested that the key is to focus on the governmental function 
for the surveillance videos. Who reviews, and for what purpose? The public has a right to 
review governmental activities, but on the other hand, someone could want the videos for 
nefarious purposes. There are legitimate purposes for accessing the videos, such as in student 
discipline cases, but the privacy interests of others captured on the video must be considered. If 
videos are made confidential, there must be a safety valve to allow access in appropriate 
situations. 

4"°?S, 
(0 [/ ' 

The subcommittee decided to not focus on the stop arm video cameras, as that is pll)fentlY in 
law, and several states have similar enabling legislation. The chances of misuseare ''§mall as the 
videos are not to be kept for more than 30 days unless being used in an inv()stig'tttibn. 

&./ \ 
5;-f '<tr;:ftf 

If the purpose is to encourage good behavior, then just the appearanc\e ofa~y:ideo camera on a 
school bus will have that effect, even if it is not recording. That is at~iffere'nt purpose than 
security. A member raised concerns about facial recognitiof\,''!1.Jlff"liq}~ibthat can affect the 
autonomy of the individual. Another member noted that pubii:f iccess to video footage will 
provide information about where cameras are, and, th~i:tffore, ~}Jere they are not, revealing 
information about the vulnerabilities of security systeJn~~ 

"'Z;'~j/ 
( 

Public records exemptions in many states inclu ptions of records, including surveillance 
videos, that are created and maintained for secii'r p).rrposes. Maine's law is narrowly focused 
on anti-terrorism activities. 1 MRSA §1Ql/f~µb-t, ,rL. Some states specifically address 
invasion of privacy concerns as the r~aS~,[1-Jfoi""thil protection. 

jF¾ ~)0, _ _,, 

Infarrnµtio11froin1Jecerttberl8thSubcornrn!itle Meetinfh~ie.' 

Privacy ,/;,~~~ 
The subcommittee 5liscus§'t,'1Jhe development of a State Privacy Act to complement the FOAA 
in a similar way as'i9Jededf!aw as well as to consider adding a specific member to the 
Advisory Co~ittee''t~presenting personal privacy interests. 

\q;~}:t:¾:,~,Y ,,,i;-
Staff prg;vt~yd tl4putline of the elements in the federal and other states' privacy acts. One 
element'~gi'l'ingthe subject of the data an opportunity to review it and ask for corrections of the 
data''KBd1,!f1)at person - could cause the government to track citizens more, since under current 
rec'i{gs pfactice there would be no way for most governmental entities in Maine to be able to tell 
some6pl what information was collected and maintained about that person. Subcommittee 
members queried whether any members were hearing from their constituents or the public that 
there is a need for statutory privacy protections that should be addressed? Is the topic 
appropriate for the RTKAC, or should it be sent to another entity to work on? 

After much discussion, the subcommittee was divided in its support for making a 
recommendation to the full Advisory Committee: Five members supported the RTKAC 
recommending to the Judiciary Committee that a separate committee, like RTKAC, be 
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established to look at privacy and related issues, and to look at developing a privacy act. At least 
one member would overlap with the RTKAC, while four members opposed the recommendation. 

V. COMMITTEE PROCESS 

The Advisory Committee held four meetings, the Public Records Exceptions Subcommitt,re\.µ1et 
three times, the Improve the FOAA Subcommittee met three times and the Issues Subc9~ittee 
met three times. Each Subcommittee explained their discussions and recommeru:latiotis 1cithe 
full Advisory Committee. The Advisory Committee engaged in robust discussioiis:~dibbmits 
recommendations for consideration, including legislative recommendations foptlie .faint 

,'"·"'·•"·· i, 

Standing Committee on Judiciary. See Part VII of this report for the specific,rec&mmendations. 
The Advisory Committee members agreed that more time is needed to tl;1g,ra,gtlly research and 
discuss a few topics that were on the agenda before making recommendhtion,.s,' and therefore 

,--'l .;;. 

tabled them until 2020. ;"t: ' 

List tabled topics? 
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VI. ACTIONS RELATED TO COMMITTEE RECOMMENDATIONS CONTAINED 
IN THIRTEENTH ANNUAL REPORT 

The Right to Know Advisory Committee made the following recommendations in its Thirteenth 
Annual Report. The legislative actions taken in 2019 as a result of those recommendations are 
summarized below. 

Recommendation: 

Amend certain 
existing public records 
exceptions as 
recommended by the 
Public Records 
Exceptions 
Subcommittee 

Recommendation: 

Amend the Freedom 
of Access Act to 
establish a tiered 
schedule of fines for 
repeated willful 
violations within a 
four-year period 

Recommend~ti.on: ''iv \;;:::s;::;vf 
Anftri~ the \:reedom 

,. '·'-'B .citd_c:;:\'.'.•;qef 

,,,of:(i\CCt,~fAct training 
-( ·<t}_ '"i>'" 

.Azt,Xeql/irements to 
'•:~cl~de officials who 

are appointed to the 
offices for which 
elected official must 
complete training 

Action: -". ~{;~). 

LD 1511, An Act To Implement the Recommendq,tion:~i~~R~ "' 
Right To Know Advisory Committee Concerning J~i.lklilrltecords 
Exceptions - died in nonconcurrence because oJ;;,tH~ remote 
participation provisions included in Committe~Aifilmdment "A." 

•'-/ ¾ 
\cL;;;t-I 

Action: 

LD 1414, An,Ac'fi:fp1Ipiplement the Recommendations of the 
Right To~~/,¥ Acljisory Committee Concerning Penalties for 
Violationra:lftlte°Freedom of Access Act- enacted, now Public 
Law4'.i019';~(:;;hapter 247, codified in Title 1, section 410. 

✓-c&_ .JJ,,,,, ~' "fV' 
...• , .,c', /' 

/"""}~ j;~--

Action: 

LD 1416, An Act To Implement the Recommendations of the 
Right To Know Advisory Committee Concerning Freedom of 
Access Training for Public Officials - enacted, now Public Law 
2019, Chapter 300, codified in Title 1, section 412. 
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Recommendation: Action: 

Enact legislation that 
creates a legislative 

study on the use of 
remote participation 
by public bodies at the 
state, regional and 
local level 

LD 1183, Resolve, To Implement the Recommendations of the 
Right To Know Advisory Committee Concerning Remote 
Participation by Members of Public Bodies - voted ONTP, but 
statutory language to implement the parameters on the use of 
remote participation by members of public bodies was included 
in Committee Amendment "A" (majority report) ofLD 151,f;'\ 
which subsequently died between the House and Senate.,( .. J'."·\ 

.,,_ -"\ 

VII. RECOMMENDATIONS 

The Advisory Committee makes the following recommendations~<,,,,. 
'\\ /} \~.C.··,•.··.·) '},},, ' ' ., 

THESERECOMly1ENDATIONB·HAY.EBEEN.PRELIMINARILY.APJ>RQVEDBY'I'HE 
SUBCOMMITTEESBUTHAVENOTBEENADOPTED.BYTHEFULLADVISORY 

COMMITTEE 

Exceptions Subcommittee /,/'~\>:, 
~<'t\0. F 

(The following recommendat~pf~;~~ade in 2018 and included in LD 1511, which did 
not pass, so they are recommended again.) 

/(S~_)t_,t··-\··::1v, 
• 1 MRSA §402, sub-§3, 'lfC-1, sub-il(l) (amend to remove the listing of Social Security 

p·'"' ·,-;y 
numbers as to wh<1fl'§hconfideritial in communications with constituents because SSNs are 
already not pu~Jie'.l-ecbre,~) (Ref #4) 
• 1 MRSA §40,:Z.}sub-§3, ,r K (amend to delete requirement that a municipality adopt an 
ordinance ll/c,?rd~I'cjp protect personally identifying information about minors that is obtained 
and maintal~,etl\µ·the process of providing recreational or nonmandatory recreational 
pro!iFAm~ or"s<,;rvices) (Ref#12) 
• '.ft~SAJ'§402, sub-§3, ,rM (amend to add "including records or information maintained 

/\t&'1jti§/11'~cgovernment operations and technology continuity and disaster recovery"; ,rM 
. ''P[f V}Gles a public records exception for records and information about public agency 

teqhliology infrastructure, systems and software) (Ref# 14) 
• 3 MRSA §997 (amend to remove duplicative language from draft provided; OPEGA 
confidentiality of working papers) (Ref##30-34) 
• 5 MRSA §4572, sub-§2, ,re, sub-i1(2) (amend to clarify terminology about medical and 
disability information; Maine Human Rights Act description of unlawful employment 
discrimination against a qualified individual with a disability) (Ref#48) 
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• 5 MRSA §4572, sub-§2, ,iE (amend to clarify terminology about medical and disability 
information; Maine Human Rights Act description of unlawful employment discrimination 
against a qualified individual with a disability) (Ref#48) 
• 5 MRSA §4573, sub-§2 (amend to clarify terminology about describing physical or 
mental disabilities; Maine Human Rights Act description of employer actions that are not 
unlawful employment discrimination) (Ref# 49) 

,;i'.ei:{,;, 

r? ,f / \ 

See recommended legislation in Appendix C, and the list of public records except1Q~)'f6r which 
s. "'"" no amendments are recommended in Appendix D. A(,,.,.\ F 

'"--v::)~ 

0 Direct legislative staff to. help identify nonstandard language concern.ing existing public 
recordsexceptions;_ fartofAppendi,x.(; 

0 Enact legislation to provide parameters on the _of remote participationby public 
bodi~s; Appendi,x. E 

□ Enact legislation to cap copying fees; Appendix F, 
<~:--·,·.:~ 

□ Enact legislation to adjust the fees tha,t may}1e charged for searching for, retrieving 
and compjling public records in responseJorequests; Appendix F 

'"" "'" "'' ",/;~- •'•'"~,~{ 

□ Enact legislation to require pla,!1nh1g boards, additional municipal o:fficialsandSpedfic 
schooldistrict officials t() co,!11Ple!e Freedom of Accessi\.ct training, and to clarifythe 
appHcationof existing training requirements; Appendix F 

.1/:tf;C•c,_ ·,t~f 

0 Request the Public Access Ombudsman to develop suggestions to enhanceand improve 
·····:··· ._. .. ----- ·· .. w·· --------- - -- -·--·-·-- ·: ·-· " .. ,. ...... ,, -- ...... ,• .. ,, .... ,.. . .. 

FOAA training_{orpublicofficials; Appendix F' 
>-C.""'. 

"' \:":'.,, 

[J Request the Judiciary Committee to establish a study group to examine the use o:f 
---,--,- c, -,,·:. ···a~· ........ . ...... ·:···· ., .. ,., .. ,, '·"_""" '" '"' "_" " _' . . . ·· .. , .. , , .. ,, ... , 

em~rgi!1g te~!i,nologies with regard to making and keeping records and to examine the 
use of communicationsfochnologyduring pubHc proceedings; Appendix F 

d /4"""-0"vZ;_~-. '\ii{f 
/'.t ;-~;. F 

0 E_~act legislation to. improve the review of public records exceptions by including 
consideration of access to information thatwill assist in making informed decisions 
about healthand safety;. Appendix F 

0 Request the Judiciary Committee to establish a study group to explore the need for a 
state PrivacyAct; Appendix G 
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D Enact legislation to revise the membership of the Archives Advisory Board to include a 
public member and two members representing journalistic and news perspectives; 
Appendix G 

D Request that the Archives Advisory Board emphasize the sharing of information about 
its meetingsto enhance public awarenessand participadon of the importance of records 
retention schedules; Appendix G 

D 
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VIII. FUTURE PLANS 

In 2020, the Right to Know Advisory Committee will continue to discuss the unresolved issues 
identified in this report . The Advisory Committee will also continue to 
provide assistance to the Judiciary Committee relating to proposed legislation affecting public 
access. The Advisory Committee looks forward to another year of activities working with the 
Public Access Ombudsman, the Judicial Branch and the Legislature to implement the 
recommendations included in this report. 
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