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2476. - But, as we said in Stanley v. Ilh-
nois, supra: ,

“[Tlhe Const:tutlon recognizes hlgh—

. er values than speed and . efficien-

- ey. Indeed, one might fairly say.of

the Bill of Rights in general, and the

Due Process Clause in particular, that

" they were designed to protect the frag-

ile values of a vulnerable citizenry

* from the overbearing concern for effi-

" ciency and efficacy that may charae-:
terize praiseworthy government - 6ffi-
" cials no less, and perhaps more, than’
‘medioccre ones.”
S.Ct. at 1215, -

" This is not to ‘say, nor has the Court

ever held, that all statutery provisions
based on assumptions about underlying
facts are per 8¢ unconstitutional unless
individual hearmgs are provided, .But
in this case, as in. the others in which
we have stricken down conclusive pre-
sumptions, it {8 possible to spec1fy those,
factors which, if proved.in:a hearing,
would disprove a . rebuttable presump--
tion. See, e. g., Vlandts supra, 412 U.S,,.

at 452, 93 S.Ct., at 2236. For example,
persuasive evidence of good -health at.
the time of marriage would be suffi-
cient, I should think, to disprove that
the marriage was collusive, Also, in this

case, as in Stanley, 405 U.S., at 655, 92

S.Ct. at 12141215, and LaFleur, 414 U.,
S., at 643, 94 5.Ct. at 798, the presump-.
t:on, insofar as it precludes people as to
whom the presumed fact is untrue from.
80 proving, runs counter to the general
legislative pohcy-—here, providing true
widows and children .with survivors’
benefits. And fmally, the presumption
here, like that in Viendis, Murry, and
Jimenez, involves a measure of social op-
probrium; the assumption is that the
individual has purposely undertaken to
evade legitimate requirements. When

-these factors are present, I believejthat

the Government’s interests in efficiency
must he surrendered to the individual’s.

~ interest in proving that the facts pre-

sumed are not true as to him.

I would affirm the Judgment of the
District Court. .
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T

Former patlent who lmd been mvoI-

‘untarily committed, under _ejvil comrmt-

ment procedures, to state mental hospi-
tal brought action against the hospital’s

superintendent and others alleging that
defendants had intentionally and mali-
ciously deprived him of his constitutional
right to liberty. The United States Dis-
trict Court for the Northern District of
Fiorida rendered judgment on -verdict

against- superintendent and another for:

compensatory and punitive damages, and:
they appealed. - The United States Court
of Appeals for the Fifth Circuit, 493 F
2d 507, afflrmed .and . certiorari , .was
granted. The Supreme Court, Mr. Jus—
tice Stewart, held. that-a state cannot
constitutionally - confme without more a
nondangerous individual who is capable
of surviving safely in freedom by him-
self or with the he]p of wﬂlmg and re-
spons:b]e family members or fnends,
that where hospital superintendent, as’
an agent of the state, lmowmgly did so
confine plaintiff, superintendent violated
plaintiff’s constitutional! right to llber-
ty; but that superintendent was not
personally liable therefor unless he knew
or reasonably should have known that

action he took within his sphere of offi--
cial responsibility would violate the con-’

stitutional rights of patient, or unless he’
took the action with malicious intention”
to cause a deprivation of constitutional’
rights or other injury to patient.

* Judgment of Court of Appeals va--

cated and case remanded

Mr Chief Justlce Burger ﬁled a
concurrmg opinion. - -

. Opinion on,rgmand,_ 519;_1“_.'211 59.
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1. Mental Health €231 -

-Where - “treatment" is the sole as-
gerted ground for depriving a person of
his liberty, courts are not powerless to
determine whether the asserted ground
is present, .despite contention that ade-
quacy of treatment is a “nonjusticiable”
question that must be leit to the discre-
tion of the psychiatric profession.

2. Mental Health €31

Fact that state law may have autho-
rized confinement of the harmless men-
tally ill: does not itself establish a consti-
tutionally adequatée’ purpose for the con-
finement. ‘

8. 'Mental Health @='»31 ' S
Even if involuntary confinement of
mental patient was initially permissible,
it could not constitutionally continue aft-
er that basis no longer existed. L

4, Menta.l l{ealth =31 -

* A finlling of “mental illness” alone
cannot justify a state’s loeking up a per-
son against his will’and keeping him in-
definitely in simple custodial confine-
ment; there i3 no constitutional basisa
for confining such persons involuntarily
if they are dangerous to no one and can

hve safely in freedom

5. Mental Health €31 .
., State may. not confipe. the menta]ly
11] merely {o.insure them a hvmg stand,

arq superigr. -to, that they enJoy m the '

private, commumty. P
.' Menial Realth &81 ¢ ‘-f e,

"State Ihay tiot tonfine the’ harmless ,-
menta!b i1 golely to’ save its clthens

trom' exposiire to those whose ways are
R T

dlfferent dile i R
'1 Oonsiltutmnai Law '§=83(1) W
o Mele pubhc mtolerance or ammos:-
ty .cannot const,ltutmnally Justlfy ‘the
dephvatlon ‘of a person's physical hher—
ty. : :
8. Oonstltutlonal Law &83(1)
A state cannot constitutionally con-
fine without more a nondangerous indi-

*The syllabus . constitutes no part of the
- .opinion ‘of the Court but has been prepared
“by the Reporter of Decisions for the. conve-

. injury to fhe patlent B
IL Courts €=96(1) .

:jtidgrnent of ’Court of Appeals deprives

vidua! who is eapable of surviving safely

in" freedom by himself or with the help

of willing and responsible fanuly mem-
bers or friends.

9, _Constltuﬂonal La.w €=83(1)

" Where state mental hospital’s super-
intendent, as an agent of the state,
knowingly confined mental patient who
was not dangerous and who was capable
of surviving safely in freedom by him-
self or with the help of willing and re-
sponsible. family members or friends, su-
perintendent violated patient’s constitu-
tional right to “liberty,” 42 U.S.C.A. '§
1983; F.8.1969, §§ 394.22(1, 11), (11)
(a, ¢), (15, 18); West's F.S.A. § 394.-
459.

 See pubhcatmn Words and 'Phrases _

_ " for" other judicial constmctlons and

defmmons

10 Hospitals €=7 o
Supermtendent of . state hospital
Would be personally hable for. monetary
damages for violating mental patlents
constitutional right to liberty only if su-
perintendent knew or reasonably should
have known that the action ‘he 'tobk
within his sphere of official responalhil-
ity would violate the patient’s constitu-
tional rights, or if he took the ‘action
with the malicious intention to cause’a

deprivation’ of - constltutmnal rights: i?r _
Ay o

Supreme Court decision ‘vacatmg'

! ourt’s Opmlon of pi'ec@den ial :

. IS '
espondent, ho was| confmed nal-

. most 15 liyears ' “fpr care, |ma1ntenance,

and treatment" B8 A mental patiend i in-a
Florida state hospital, brought this ac-
tion for damages under 42 U.S.C. § 1983
against petitioner, the hospital's super-
intendent, and other staff members,
alleging that they had intentionally and

nience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U.S. 321,
- 837, 26 8.Ct. 282, 287, 50 L.Ed. 499,



2488

maliciously depr:ved him of his constitu-
tional right to liberty. The evidence
showed that respondent, whose frequent
requests for release had been rejected by
petitioner notwithstanding undertakings
by responsnble persons to care for him if
necessary, waas dangerous neither to
himself nor others, ‘and, if mentally il],
had not received treatment Petitioner’s
prmclpal defense was that he had acted
in good faith, since state law, which he
believed valid, had authorized indefinite
custodial confinement of the “sick,” even
if they were not treated and their re-
leaze would not be harmful, and that pe-
titioner was therefore immune from any
liability' for monetary damages. ‘The
jury found for respondent and awarded
compensatory  and punitive damages
against petltloner and a codefendant.
The Court of Appeals, on broad Four-
teenth Amendment grounds, affirmeéd
the District Court’s’ ensuing Judgment
entered on the verdicet, Held :

1. A State cannot constltutionally
confine, without.more, a nondangerous
individual who is capable of surviving
safely in freedom by himself or with the
help. of willing and responsible family
members or friends, and since the jury
found, upon ample - ev:dence, that peti-
tioner did so confine respondent, it prop-
erly concluded that petitioner had violat-
ed respondent's right to llberty Pp.
2492—2494

2 Smce the Court of Appeals did
not ‘consider whether the trial. Judge
erred in refusing to give an instruction
requested by petitioner concerning his
claimed reliance on state law as authori-
zation for respondent’s continued con-
finement, and since neither eonirt below
had the benefit ‘of this Court's decision
in Wood v. Str’ickland, 420 U‘.S.BOS, 95

l. Donaldson ] ongmal compIamt was t'lled as
a class action on behalf of himself and all of
his fellow patients in- an entire department

. of the Floride State Hospital at Chattahoo-
chee. In addition to a damages claim, Don-
aldson’s complaint also. asked for habeas cor-
pus relief ordering his release, as well as
the release of all members of the clags.

96 SUPREME UOURT REPORTER
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8.Ct. 992, 43 L.Ed.2d 214, on the scope
of a state official's qualif:ed immunity
under 42 U.S.C. § 1983, the ¢case iz va-
cated andﬁemanded for consideration of
petitioner’s liability vel morn for mone-
tary damages for -violating respondent’s
constitutional right, Pp. 24942495, -

493 F.2d 6507, vacated and remand-
ed. ' '

if
3 s

Raymond W Gearey, J r., Tallahalsee,
Fla,, for petitioner, pro hac vice, by spe—
cial leave of Court. .

Bruce J. Ennis, New, York Clty, for
respondent. . i .

Mr. Justlce STEWART dehvered the
opinion of the Court. :

The respendent, Kenneth Donaldson,
was civilly committed to conf:nement as
& mental patient in the Florlda .State
Hospital at Chattahoochee in January
1957. He was kept . in custody :there
against his will for nearly 15 years,
The petitioner, Dr. J.. B. O’Connor, was
the hospital’s supermtendent during
most of this period. . Throughout his
confinement Donaldson repeatedly, but
unsuccessfully, demanded - his release,
c]almmg that he ‘was dangerous to no
one, that he was riot mentally ill, and
that, at ‘any rate, the hospitdl was not
providing treatment for his supposed ill-
ness. Finally, in February 1971, Don-
aldson brought this lawsuit. under 42
U.8.C. § 1983, in the United States Dis-
trict Court for the Northern Dmtnct of
Florida, a]leglng that O’ Connor, and oth-
er members of the hospital staff [named
as defendants had mtentwnaﬂy and ma-
liciously deprwed ‘him of his constitu-
tional right to llber;yl After a "fo_ur-

Donaldson farther. sought ‘declaratory and
injunctive relief requiring the “hoapital to
provide adequate psychiatric treatment.

After Donaldson’s release and. after the
District Court dismissed the action as a
‘class suit, Donaldson filed an amended .com-
plaint, repeating his claim:for compensatory
and punitive damages; Although the amend-

Jses
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“care; maingenance,’ and treatment” pur- _|ses

day trial, the jury returned a verdict as-
gessing both compensatory and punitive
damages ‘against O'Connor and a code-

. fendant. The Court of Appeals for the

Fifth Circuit affirmed the judgment,
493 F.2d 507. We granted Q’Cennor’s
petition for certiorari, 419 U.S. 894, 95
8.Ct: 171, 42 L.Ed.2d 138 because of the
important constitutional guestions seem-
ingly presented.

I o
" Donaldson’s commitment was initiated
by his father, who thought that his son
was suffering from “delusmns After
hearmgs before a’ county Judge of
Pinellas County, FIa,‘ Donaldson was
found fo be suffering from “paranoid
sch:zophrema" and was committed for

““'ed eomplaint retained the prayer for declar-
* atory and injunctive relief, that réquest was
_ eliminated from the esse prior to trial. See
.. 493 F.2d 507, 512-513. .

2. The -judicial commitment proceedings were
pursuant to § 394.22(11) of the State Public
Health Code, which provnded H
T #Whenever any person who has’ been ad-

—judged - mentally incompetent requires con-

.finement  or restraint to prevent self-injury

_or violence to others, the said judge shall éi-
rect that such person be forthwith delivered
to a superintendent of a Florida state hospi-
tal, for the mentally ill, after admission has
beéen authorized under regulations approved
by the board -of commissioners of state insti-
tutlona, for care, maintenance, and treat-
‘ment, as provided in sections 394.00, 394.24,

294,25, 394.26 and 394.27, or make such oth-

ter disposition of him as he may be permitted

by law . -. .."- Flp.Laws 19556-1856 Ex-
tra. Sess, ¢, 31403 51 p. 62,

. Donaldson had been adjudged “mcompe-‘
tent’™ several days earliet under § 384.22(1),
which provided for such a fmdmg as to any

: person who was
“incompetent by :reason of mental 1llness
gickness, drnnkenness,. excessive -use  of
drugs, insanity, or. other mental or physieal

- condition, se. that he is incapable of: caring
.for himself or managing his property, or is
likely to dissipate or lose hiz propérty or be-
come the vietim of designing persons, or in-
flict harm on himself or others . "
‘Fla.Gen.Laws 1955, c. 20909, § 3, p.- 831
. It would appear that § 894.22(11)(a) con-
templated. that inveluntary commitment
would be imposed omnly on those “incompe-

suant - to Florida statutory provisions
{hat have Bince been repealed? The
state law was less than clear in specify-
ing the grounds necessaryJ_for commit-
ment, and. the record is scanty as to
Donaldson’s condition at the time of the
judicial hearing. ' These matters are,
hHowever, ‘irrelevant, for this case in-
volves -no challenge to the initial com-

‘mitment, but is focused, instead, upon the

nearly 15 years of confmement that fol-
lowed. .

The svidence -at the trial showed that
the hospital staff had the power to re-
lease a patient, not dangerous to himself
or others, even if he remained mentally
ill. and had been lawfully committed.®
Desplte many . requests, - O'Connor

-tent” persons who Hrequire[d] oonﬁnement
_or restraint to prevent self-injury or vio-
lence to others.” But this is not cerfain,
for § 394.22(11) (¢) provided that the Judge
" could adjudicate the person 8 “harmless in-
competent” and release him to a. guardian
. upon, a finding that he did “pot require con-
finement or restraint to .prevent self-injury

" or violence to others amd that treatment in’

" the Florida State Hospital is unnecessary or
- would rbe -without ‘benefit to such person
.. . Fla.Gen.Laws 1955, c. 20000, §
3 p 835 (emphasls added). In this regard, it
ie noteworthy that Donaldson’s “Order for
Delivery of -Mentally Incompetent” to the Flo-
"ida State Hospital provided that he required
“aonfidement or restraint to prevent seH-injury
or ~violence to others,. or: to !insure proper
_treatment,” :(Emphasis added.) At eny rate,
the Florida commitment statute provided mo
" judicial pmcedure whereby one still incoppe-
" tent could secure his release on the ground
that he was no ]onger dangerous to himself or
‘others, .

Whether the Florlda statute provided a
“rlght to _treatment” for involuntarily com-
‘mitted patients is also open to dispute, Un-
der § 394.22(11)(a), commitment “tc pre-
vent self-injury ‘or viclence to others” was
“for care, maintenance, &nd ~ treatment.”
Recently Filorida has totally revamped its
civil commitment law and now provides a
statutory right to receive individual mediesal
treatment Fla, Stat.Ann. 5394 459 (1973).

3. The sole statutory procedure for release re-
-quired a judicial reinstatement of a patient’s
“mental competency.” ~ Public Health Code
£§ 394.22(15) and (16), ¥Ta.Gen.Laws 1955,

_Lssr
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lsss refused to allow that power to bejexer-

cised in Donaldson’s case. At the rial,
O'Connor indicated that he had believed
that Donaldson wguld have been unable
to make a “successful adjustment out-
side the institution,” but could not recall
the basis for that conclusion. - 0’Connor
retired as superintendent shortly Jhefore
this suit was filed. . A few months
thereafter, and before the trial, Donald-
son .secured his release and a judicial
restoration of competency, with the sup—
port of the hospital staff, .

The testimény &t the trial demonstrat-
ed, without contradiction,” that Donald-
son had posed no danger to others dur-
ing his long confinemeént, or indeed at
any point in his life. O’Connor himself
conceded that he had no personal or sec-
ondhand knowledge that Donaldson had
ever committed a dangerous act, There
was no evidence that Donaldson had ever
been suicidal or been thought likely. to
inflict injury upon himself. One - of
O’Connor's codefendants acknowledged
that Donaldson could have earned his
own living outside the hospital. He had
done so for some 14 years before his
commitment, and immediately upon his
release he secured a respons:ble Job in
hote] admlmstratlon

Furthermore, _Dona}dsonfs frequent re-
quests for release had been, supported by
responsible persons -willing to .provide
him any care he might need on release.
In 1963, for example, a reépresentative of
Helping Hands, Inc, a_halfway house
for mental patients, wrote O’Connor ask-
ing him to release Donaldson to its care.

e. 29909 §3 bp. 838—841 But this procedure
eould, be initiated by the hospital,staff, In-
deed, it was at the staff's initiative that Don-
aldson ‘was finally restored to competency,
and Hberty, almost’ immediately after O’Con-
nor retired from the superintendency.

In addition, witnesses testified that ‘the
hospital had always had its own procedure for
releasing patients—for “trial visits,” “home
vigits,” “furloughs,” or “out of  state dis-
charges”—even though the patients had not
- been judicially restored to eompetency, 'Those
conditional releases often became permanent,
and the hospital merely closed its books on
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The request was accompanied by a sup-
porting letter from the ‘Minneapolis
Clinic - of Psychiatry :and Neurology,
which 'a codefendant ‘conceded .was ‘a
“good clinic.” O’Connor rejected the of-
fer, replying that Donaldson could be re-
leased only to his-parents. : That rule
was apparently of O0’Conno¥s own mak-
ing. At the time, Donaldson was 55
years old, and, as O’Connor knew, Don-
aldson’s parentsjwere too elderly and in-
firm to take responsibility for him,
Moreover, in his continuing .correspon-
dence  with  Donaldson’s .. parents,
O’Connor never informed them of the
Helping " Hands offer. In addition, on
four ‘separate occasions between .1964
and 1968, John Lembceke, a college class-
mate of Donaldson’s and a longtime
family fnend ‘asked O’Connor to release
Donaldson to his care. .On each occasion
O'Connor refused. The :record shows
that Lembeke was a serious and respon-
sible person, who was willing and able to
assume responmbxhty for Donaldsons
welfare, .

- The evidence showed that ﬁonaldson'n
confinement was a simple regime:of en-
forced custodial care, not a program de-
signed to. alleviate or cure his supposed
illness. Numerous witnesses, including
one of O’Connor’s codefendants, testified
that Donaldson had received nothing but
custodial care while at the  hospital.
O’Connor described Donaldson's treat-
ment as “mlheu therapy.”. But witness-
es from the hospital staff conceded that,
in the context of this cage, “milieu ther-
apy” was a euphemism for confinement
in the “milien” of a mental hosp:tal‘

the patient. O’Connor dld not deny at trlal
that he had the power to release patients; he
conceded that it was his “duty” as superin-
- tendent of the hospitsl *““to determine whether
" that patient having once reached the boapital
was in such -condition as to request that he
- be eonsidered for release from the hospltal *

4, 'I‘here was . some ev-idence that Donaldson.
who is a Christian Scientist, - on . occasion
refused to take medication. The triel judge

" instructed the jury mot to' award demages
for any period of confinement during -which
Donaldson had declined treatment.
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For substantial periods, Donaldson was
gimply kept in a large room that housed
60 patients, many of whom were under
criminal commitment. Donaldson’s re-
quests for ground privileges, occupation-
al training, and an opportunity to" dis-
cuss his case with O'Connor or other
staff members were repeatedly denied.

At the trial, O’Connor's principal de-

. fense was that he had acted in. good

_J_G? [}

faith and was therefore. immune from
any liability for monetary damages.
His position, in short, was that state
law, which he had believed valid_dbad au-
thorized indefinite custodial confinement
of the “pick,” even if they were not giv-
en treatment and their release could
harm no one® ' : ‘

‘The trial judge _inétfhd:_ed the mém-
bers of the:jury,that_they__ should find

5. At the close of Donaldson’s: case in chief,
O'Connor moved -for a directed verdiet on
the ground that state law at the time of
Donaldson’s _confinement authorized institu-
tionalization” of the mentally il even if they
“posed 'no ' danger - to themselves or: others.
' This motion was denied. At.the close of alt
the evidence, O'Connor asked that the jury
be instructed that “if defendants acted
. pursmant to a statute which was not de-
clared unconstitutional at the time, they can-
not. be held accountable for guch action.”
- The District Court declined to give this re-
quested instriction,” s
6. The District Court defined treatment as
follows : ) B
. ®You are instructed that a person who is in-
_voluntarily civilly cemmitted to a2 mental
" hospital does have a constitutional right to
ireceive guch treatment as will give him a re-
aliztic epportunity to be cured or lo improve
his menigl condition”* (Emphasis added.)
,O’Connor argues that this statement sug-

'gests that a mental patient has a right to’

_treatment even if confined by reason of dan-
geronsness to himself or others. But this is
to take the above paragraph out of context,

for it is bracketed by paragraphs making
clear the trial judge's theory that treatment
is constitutionally required only if mental ill-
ness alone, rather than danger to gelf or
others, is the reason for confinement. If
O’Counor had thought the imstructions am-
biguous on thiz peint, he could have objected
to them and requested & clarification. He

-

that 0’Connér had' violated ‘Donaldson’s
constitutional right to liberty if they
found that he had AT

“eonfined [Donaldson] against his
will, knowing that he was not mental-
ly ill or dangerous or knowing that if
mentally ill he was not receiving
- “treatment for his alleged mental ill-
ness.’ - SN
“Now, the purpose of involuntary
hospitalization is treatment and not
. mere custodial care or punishment if a
_patient iz not a danger to himself or
" “others. Without such treatment there
is no justification from a constitution-
al stand-point for continued confine-
‘ment unleas you should also find that
[Donaldson] was ‘dangerous to either
. himself or others.”¢. .. . :

- did not do so. We accordingly have no occa-

gion here to décide whether persons commit-
‘te¢ on grounds of dangerousness enjoy. . a
- “right to treatment.” - ) .

- .In pertinent part, the instructions read as
. follows: R ]
... *The Plaintiff claims in brief that through-
cat the period of his hospitalization he was
_not._mentally ill or dangerous. to himself or
“others, ‘wnd "elaims further that:if he was
. meitally. 111" or /if Defendants believed he
i was mentally ill, Defendants withheld from
' him the treatment necessary to improve his
mental condition. = . " SRR

“The Defendants “cidim, in Dbrief, ! that
Plaintiff's ‘detention was legal and proper, or
if his' detention was not legal and proper, it
was the resnlt of mistake, without malicious
intent.

- “In order to prove his ctaim under the Qiv-
il Rights ‘Act, the burden is upon the Plain-
tiff in this case to establish by a preponder-
ance of the evidence in this case the follow-
ing facts: :
wPhat the Defendants confined Plaintiff
againgt his will, knowing that he was not
mentally ill or dangerous or knowing that if
mentally ill he was not receiving treatment
for his alleged mental illness. :

"s{That the Defendants’ acts and conduct
deprived the Plaintiff of his Federal Consti-
tutional right not to be denied or deprived of
his liberty without due process of law as
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jury that O'Connor was immune from
damages if he

“reasonably bel:eved in good falth
that detention’ ofJ_[Donaldson] was
. proper for the ]eng-th of time he was
~soconfined ., . . .,

“However, -mere good intentions
which do not give rise to a reasonable
belief that detention is lawfully re-
quired cannot justify [Donaldson’s]

- eonfinement in the Florlda State Hos-
pltal ”

The Jury returned a verdict for Donald-
son against O’Connor and a codefendant,
and awarded damages of $38,600, includ-
ing $10,000 in punitive damages,?

- The Court of Appeals affirmed the
judgment of the District Court in a
broasd opinion dealing with “the far-
reaching ~ question whether the Four-
teenth Amendment guarantees a right to
treatment to persons involuntarily civilly
committed to =state mental hoapitals,”
493 F.2d, at 509. The appeliate court
held that when, aa in Donsldson’s case,
the rationale for confinement is that the
patient is in need of treatment, the Con-
stitution requires that minimally ade-
quate treatment in fact be provided,
Id., at 521. The court further expressed
the view that, regardless of the grounds
for involuntary civil commitment, a per-
son confined against his will at a state

" that phrase in defined and explained in theee
inatruetions . .

“You are instructed that & person who is
- involuntarily civilly: committed to a mental
hospital does have a eonstitutional right to
- receive such treatment as will give him a re-
alistic opportunity to be cured or to improve
_ his mental condition.
“Now, the purpose of involuntary hospital-
_ization is treatment and not mere custodial
eare or punishment if a patient is not a dan-
ger to himself or others.. Without such
treatment there is no justification from a
constitutional atand-peint for contincuwed con-
- finement unless you should also find that the
Plaintiff was dangerous either to himself or
others.” .
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mental mstitutmn has “a constitutional
right to receive such mdmdual treat-
ment as will give him a reasonable op-
portunity to be cured or to improve his
mental condition.” Id., at 520. Con-
versely, the court’s opinion 1mp11ed that
it is constitutionally permissible for a
State to confine a mentally ill person
against his will in order to treat his ill-
ness, regardless of whether his:illness
renders him ‘dangerous to himself .or
others. Seeid., at 522-527.
: IE- .

We have conclided: that the difficult
fssues of constitutional law dealt with
by the Court of Appeals are not present-
ed 'by this case in its present posture.
Specifically, there iz no reason now.to
decide whether mentally ill persons dan-
gerous to themselves or to others have a
right to treatment upon compulsory con-
finement by the State, or whether the

State may compulsorily confine a non-

dangerous, mentally ill individual for the
purpose of treatment. As we view it,
this case raises a single, relatwely s1m-
ple, but nonetheless important question
concerning every mans constltutmnal
right to liberty.

[l] The jury found that Donaldson
was neither dangerous to himself nor
dangerous to others, and also found that,
if mentally ill, Donaldson had not receiv-
ed treatment.?

7. The trial judge had instructed that punitive
damages should be awarded only if “the act
.or_omission of the Defendant or Defendants
which proximately caused injury to the
Plaintiff was malicmusly or wantonly or op-
pressively done.”

- 8. Given the jury inatmcﬁdns, see 0.’ 6 supre,
. it i possible that the jury went so far as to
_find that O’Connor knew not only that Don-

aldson wae harmless to himself and others
" but also that he was not mentally ill at all.
_If it wo found, the jary was permitted by the
instructions to rule egainst O’Conmor re-
gurdless of the nature of the “treatment”
. provided, If we were to construe the jury's
verdict in that fashion, there would remain
_no pubstantial issue in this case: That a

That verdict, based on

J!'J’ 3
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abundant evidence, makes the issue be-
fore the Court a narrow one. We need
not decide whether, when, or by what
procedures, a mentally ill person may be
confined by the State on any of the
grounds which, under contemporary
statutes, are generally advanced to justi-
fy involuntary confinement of such a
person—to prevent injury to the public,
to ensureghis own survival or safety,? or
to alleviate -or cure his illness, , See
Jackson v. Indiana, 406 U.S. 715, 736~
787, 92 S.Ct. 1845, 1857-1858, 32 L.Ed.
2d 435; Humphrey v. Cady, 405 US,
504, 509, 92 S.Ct. 1048, 1052, 31 L.Ed.2d
394. For the jury found that none of
the above grounds for continued confine-

' ment was present in Donaldson’s case.!®

JEIB

.- 12,8] ‘Given the jury’s findings,
what was left as justification for keep-
ing Donaldsen in continued : confine-
ment?- The fact that state law may
have authorized - confinement. of - the
harmless mentally ill' does not itself es-
tablish a constitutionally adequate pur-
pose for the confinement. See Jackson
v. Indiana, supra, 406 U.S., at 720-723,
92 8.Ct., at 1849-1851; McNeil v, Direc-
tor, Patuxent Institution, 407 U.S. 246,
248-250, 92 8.Ct. 2083, 2086-2087, 32 L.
Ed.2d 719.. Nor is it enough that Don-
aldson’s original confinement waﬂf_ound-

wholly sane and innocent person has a con-
stitutional right not to be physically confined
“py i the State when his freedom will 'pose a
: danger neither to himsel nor to others can-
not _be seriously.doubted. -

9. The judge's instructions used the phrase

““Qangerous to himselt” Of course, even if
. there.is no foreseeable risk of self-injury or
.guicide, a person is literally *dangerous to
_himself” if for physical or other, reasons he
" is helpless fo avoid the hazards ‘of freedom
: gither  through his own efforts o6r with the
aid of willing family members or . friends.
While it might be argued that the judge's in-
structions could have been more detailed on
this point, O'Connor raised no objection to
them, presumably because the evidence
clearly showed that  Donaldson was - not
“dangerous to himself” however broadly that
phrase might be defined. .

10; O'Connor argues that, despite . the jury's
verdict, the Court must gssume that Donald-

ed .upon. a, constitutionally adequate: ba-
sis, if in fact it was, because even if his
involuntary confinement was. initially
permissible, it could not eonstitutionally
continue after that basis no longer exist-
ed. Jackson.v. Indiana, aupra, 406 U.S,
at 738, 92 S.Ct, at 1868; McNeil v.
Director, Patuxent  Institution,: supra,

-.[4} A finding “of "“mental illness”
alone cannot justify a State’s locking -a
person up- against his will and keeping
him indeéfinitely in simple custodial con-
finement. Assuming that that term can
be.given a reasonably precise content
and that the “mentally ill” can be identi-
tied with reasonable accuracy, there is
still no constitutional basis for confining
such persons’ involuntarily if they are
dangerous to no one and can live safely
in freedom. B
_[5] ‘May the State confine the men-
tally ‘i1l merely to ensure them a living
gtandard superior to .that they enjoy in
the ~ private community? : That ' the
State has a proper interest in providing
ciaré and assistance to the:unfortunate
goes without saying. But lthe mere
presence of mental illness does not dis-
qualify a ‘person from' preferring “his
home to the comforts of an' institution.
Moreover, while the State mmay arguably

‘son” was receiving treatment sufficient to
- jastity his confihement, because the adequa-
- py of treatment is a +ponjusticiable” ‘ques-
tion that must be left to the discretion of
‘the psychiatric profession. That argument
is unpersuasive.” Where “treatment” ia the
gole asserted ground for depriving a person’
of liberty, it is plainly unacceptable to sug-
gest that the courts are powerless to deter-
mine whether the  asserted ground is
present, See Jackson v. Indiana, 408 U.8.
715, 92 8.Ct.- 1845, 32 L.Ed.2d 435. Neither
party ~objected io . the Jjury instruction
defining treatment. There Is, according-
“1y, no occagioni in -this - case to - decide
whethef the provision of treatment, standing
slone, can ever constitutionally justify invol-
* untary confinement or, if it can, how much
'of what kind of treatment would suffice for
that .purpose. In its present posture this
‘cage involves not involuntary treatment but
" gimply involuntary custodial confinement.



_uﬂ

2494

confine a person to save him from harm,
incarceration is rarely if ever a neces-
sary condition ' for raising the living
standards of those capable of surviving
safely in freedom, on their own or with
the help of family or friends. See Shel-
ton v. Tucker, 364 U.S. 479, 488-490, 81
8.Ct. 247, 252-258, 5 L.Ed.2d 231. ’

- {6,7] May the State fence in the
harmless mentally ill solely to save its
citizens from exposure to those whose
ways are different? One might as well
ask if the State, to avoid public unease,
could incarcerate all who are physically
unattractive or socially eccentric. Mere
public intolerance or animosity cannot
constitutionally justify:the deprivation
of a person’s physical liberty, See. e. g,
Cohen v. California, 403 U.S. 15, 24-26,
91 S.Ct. 1780, 1787-1789, 29 L.Ed.2d
284; Coates v. City og_Cincinnati, 402
U.8. 611, 615, 91 S.Ct. 1686, 1689, 29 L,

Ed.2d 214;- Street v. New York, 394 U.’

B. 576, 592, 89 8.Ct. 1364, 1365-1366, 22
L.Ed.2d 572; cf. U. 8. Dept. of Agricul-
ture v. Moreno, 413 U.S. 528, 534, 93
8.Ct. 2821, 28252826, 87 L.Ed.2d 7s2.

.[8,9] In short, a State cannot con-
stitutionally confine without more a
nondangerous individual who is capable
of surviving safely in freedom by him-
self or with the help of willing and re-
sponsible family members or friends.
Since the jury found, upon ample evi-
dence, that O’Connor, as an agent of the
State, knowingly did so confine Donald-
8son, it properly concluded that O’Connor
violated Donaldson’s constitutional right
to freedom.

I

O’Connor contends that in any event
he should not be held personally liable
for monetary damages because his deci-
sions were made in “good faith.” Spe-

1. See n. 5, supra. During his years of con-
finement, Donaldson unsuccessfully peti-
tioned the state and federal courts for re-
lense from the Florida Staté Hospital on a
number of occagions, None of these claims
was ever resolved on its merits, and no evi-
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cifically, O'Connor argues that he ‘was
acting pursuant to state law which, he
believed, authorized confinement of the
mentally ill even when their -release
would not compromise their safety or
constitute a danger to others, and that
he could not reasonably have been ex-
pected to know that the state law as he
understood it was constitutionally inval-
id. A proposed instruction to this effect
was rejected by the Distriet Court.1

. The District Court did instruct the
jury, without objection, that monetary
damages could not be assessed against
O’Connor if he had believed reasonably
and in good faith that Donaldson’s con-
tinued confinement was| “proper,” and
that punitive damages could be awarded
only if O’Connor had acted “maliciously
or wantonly or oppressively.,” The
Court of - Appeals approved those -in-
structions. But thdt court did not con-
sider whether it was error for the trial
judge to refuse the additional instrue-
tion concerning O'Connor’s claimed reli-
ance on state law as authorization for
Donaldson’s . continued ' confinement.
Further, neither the District Court nor
the Court of Appeals acted with the ben-
efit of this Court’s most recent decision
on the scope of the qualified imimunity

possessed by state officials under 42 U. .

S.C. § 1983. Wood v. Strickland, 420 U.
S. 308, 95 S.Ct. 992, 43 L.Ed.2d 214.

[10] Under that decision, the rele-
vant question for the jury is whether
O’Connor “knew or reasonably should
have known that the action he. took
within his sphere of official responsibil-
ity would - violate the constitutional
rights of [Donaldson], or if he took the
action with the malicious intention to
cause a deprivation of constitutional
rights or other injury to [Donaldson].”
Id., at 322,95 S.Ct. at 1001.  See
also Scheuer v. Rhodes, 416 U.S, 232,

dentiary hearings were ever held. O’'Connor
has not contended that he relied on these
unsuccessful court actions as an independent
intervening reason for continuing Donald-
son’s confinement, and no imstrnctions on
this &core were requested. S )

L

3
N



422 U.8, 579

O0'0ONNOR v. DONALDSON -

2495

Clite as 5 B.Ct. 2486 (1073)

247-248, 94 S.Ct. 1683, 1692, 40 L.Ed.2d
90; Wood v. Strickland, supra, 420 U.8,

at' 330, 35 S.Ct., at 1005 (opinion of
Powell, J.). For purposes of this ques-
t(xon, an. oft'lclal has, of course, no duty
to, antlclpate unforegeeable constitution-
al developments. Wood -v. Strickland,
gupra, at 322, 95 5.Ct., at 1004,

{11 Accordingly, - we vacate ' the
judgment of the Court of Appeals and
remand the case to enable that court to
consider, in light of Wood v. Strickland,
whether the’ District Judge’s failure to
instruct ‘with regard to the effect of
O'Connor’s claimed reliance on state law
rendered inadequate the instructions as
to O’Connor's liability for compensatory
and pumtwe damages.}®

. Itisso ordered.
“Vacated and remanded. ’

_lsns L Mr. Chief, Justice BURGER, concur-

rmg

Although 1 JOln ‘the Court's op:mon
and judgment in this case, it seems to
me that seversl factors merit more em-
phasis than it gives them, I therefore
add the following remarks.

T I
“With respect to the remand to the
Court of Appeals on the issue of official

12 Upon remand, the Gourt of Appeals is to
_.congider only the guestion whether 0'Connor
is to be held liable for monetary damages
‘for viglating Donaldson's constitutional right
" to liberty.” The jury found, on substantial
.evidence and wunder adequate instructions,
 that O’Connor. deprived Donaldson, who was
dangerous neither to himself mnor to others
and was provided no treatment ‘of the con-
stitutional right to Hberty. CF n. 8, #upra.
That finding needs no further ‘consideration.
_,If the Court of Appeals holds that a remand
_to the District Court is necessary, the only
issue to be determined in that ecourt will be
whether' O'Connor is immune from liability
for monetary damages. -
. Of necessity our . decision vncutlng the
" ‘judgment of the Court of Appeals deprivea
“'that’ court’s opinion of precédential effect,
leaving this Court’s opinion and judgment as
the scle law of the case. See United States
v. Munsingwear, 340 U.8. 36, 71 3.Ct. 104,
95 L.Ed. 36.

immunity from liability - for monetary
damages,} it seems to me not entirely
irrelevant that there was substantial evi-
dence - ‘that ~Donaldson consistently
refused treatment that was offered to
him, claiming that he was not mentally

ill' and needed no treatment.tl_'l‘he Court s

appropriately takes notice of the uncer-
tainties of psychiatric diagnosis ‘and
therapy, and the reported cases are re-
plete with evidence of the divergence of
medical opinion in this vexing ares. E.
g., Greenwood v, United States, 350 U.S.
866, 375, 76 S.Ct. 410, 415, 100 L.Ed.
412 (1956). See also Drope v. Missouri,
420 TS, 162, 96 S.Ct. 896, 43 L.Ed.2d
103 (1975). Nonetheless, one of the few
areas of agreement among behavioral
specialists is that an uncooperative pa-
tient cannot benefit from therapy and
that the fxrst step in effective treatment
is acknowledgment by the patient that
he is suffering from an abnormal condi- -
tion. See e. g., Katz, The Right to
Treatment—An Enchanting Legal Fie-
tion? 36 U.Chi.L.Rev. 755, T768-769
(1969). Donaldson’s adamant refusal to
do #o ‘should be taken: into account in
consuiermg petltloners good-falth de-
fense

- Perhaps ‘more 1mportant to the issue
of immunity is a factor referred to only
ob]iquely in the Court's opinion. ' On nu-

I, I have dlﬁlculty understanding how the is-
gue of immunity can be resolved on this rec-
ord and hence it iz very likely a mew tria}
on this issue may: be required; if that is the
case I would hope these sensitive and import-
ant issues would have the benefit of more of-

~ fective presentatlon and art:eulat:on on beha'lf
of petltioner -

2, The Courts reference “to “mlheu therapy,
ante, at 2490 may be construed as disparag-

. ing ‘that éfoncept. = True, it’is capable of

.. being used .simply to, cloak official indiffer-
‘ ence, but the reality is that some mental ab-

* pnormalities respond to no known treatment,
: Also, some mental patients Tespond, ' as do
persond  uffering from a variety of physm-
logical ailments, to what is loosely called “mi-
lieu treatment,” 4. e., keeping them eomfort-
able, well nourished, and in a protected envi-
‘ponment. It is not for us to'say in the baf-
fling - field of psychiatry that “milieu thern-
py" in always & pretense,
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merous occasions during the period of
his confinement Donaldson unsuccessful-
ly sought release in the Florida courts;
indeed, the last of these proceedings was
terminated only a8 few months prior to
the bringing of this action. See 234 So.
2d 114 (1969), cert. denied, 400 U.S. 869,
91 S8.Ct. 104, 27 LEd.2d 109 (1970).
Whatever the reasons for- the state
courts’ repeated denials of relief, and re-
gardless of whether they correctly re-
solved the issue tendered to them, peti-
tioner and the other members of - the
medical ataff at Florida State I-Iospltal
would surely have been justified in con-
sidering each such judicial decision ag an
approval of continued confinement and
an independent intervening reason for
continuing Donaldson’s custody. Thus,
this fact is inescapably related to the
issue of immunity and must be consxd-
ered by the Court of Appeals on remand
and, if a new trial on this issue is or-
dered, by the District Court.3

..LH , 7

- As the Court points out, ante, at 2491
n. -6,:the District Court instrueted the
jury in part that “a person who is invol-
untarily civilly eommitted to a mental
hospital does have a constitutional right
to receive such treatment as will give
kim a realistic opportunity to be cured,”
(emphasis added), and the Court of Ap-
peals unequivocally approved this
phrase, ~standing alone, as a correct
atatement of the law. 493 F. 2d 507, 520
(CASB 1974). The Court's opinion plain-
ly gives no approval to that holding and
makes clear that it binds neither the par-
ties to this case nor the courts of the
Fifth Circuit. See ante, at-2495 n. 12,
Moreover, in light of its importance for
future litigation in this area, it should
be emphasized -that the Court of Ap-
peals analysis has no basis in the deci-
sions of this Court.

3. That petmoners counsel  failed to raise
thiz issue is not a reason why it should not
be considered with . respect to immunity in
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There can be no doubt  that mvo]un-
tary commitment to a miental hospztal
like involuntary confinement of an indi-
vidual for any reason, is s deprivation
of Yberty which the State cannot accom-
plish without due process of law.
Specht v. Patterson, 386 U.S. 605, 608, 87
8.Ct, 1209, 1211, 18 L.Ed.2d 326 (1967).

Cf. In re Gault,.387 U.S. 1, 12-13, 87 S.~

Ct.. 1428, 1435-1436, 18 L.Ed.2d 527
(1967). Commltment must be Justlﬁed
on the basis of a legitimate state mter-
est, and the reasons for committing a
partlcular individual must be estabhshed
in an appropriate proceeding. Equally
important, confinement must cease when
thoge reasons no longer exist. See Me-
Neil v. Director, Patuxent Institution,
407 U.S. 245, 249-250, 92 S.Ct. 2083,
20862087, 32 L.Ed.2d 719 (1972) ; Jack-
son v. Indiana, 406 U.S. 715, 738, 92 §.
Ct. 1846, 1858, 32 L.Ed.2d 435 (1972)

The Court of Appeals purported to be
applying these principles in developing
the first of its theories suppozjl_ng a
constitutional right to treatment. It
first identified what it perceived to be
the traditional bases for civil commit-
ment—physical dangerousness to oneself
or others, or & need for treatment—and
stated:

“[W]lhere, as in Donaldson's case, the
ratlonale for confinement is the
‘‘parens patriae’ rationale that the pa-
~ tient is in need of treatment, the due
process clause requires that muumaily
adequate treatment be in fact: pro-
vided. ‘To deprive any eiti-
_zen of his or her liberty upon the al-
truistic theory that the confinement is
. for humane therapeutic reasons-and
then fail to provide adequate : treat-
“‘ment violates the very fundamentals
of due process.’” 493 F.2d, at 521.

s

Jsn

The Court of Appeals did not explain

its conclusion that the ratlonale for re-
spondent’s commitment was . that. he

-light of the Court’a holding that the defense
was preserved for appellate review,
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needed treatment. ' The Florida statutes

in ‘effect during the period of “his con-

finement did not require that a person

:vﬂio"had- been adjudicated incompetent

and ‘ordered committed either be pro-

vided with psychiatric treatment or re-
‘leased, and there was no such condition

in respondent’s order of commitment.
Cf. Rouse v. Cameron, 125 U.8.App.D.C.
366, 373 F.2d 451 (1967)." More impor-

‘tant, the instructions which the Court of

Appeals read ‘as establishing an absolute

;cons'tltutwn'al' right to treatment did not
Tequire the jury to make any fmdmgs
“begarding the specific reasons for re-

spondent’s confinement or to focus upon
any rights he 'may have had under state
law. Thus, the premise of ‘the Court of
Appeals’ first theory must have been

that, at least ‘with “respect to persons

who are not physxcally dangerous, a

‘State has no power to confme the mén-

tally ilt except for the purpose of provid-
mg them wlth treatment.

That propoentlon is surely not descrlp-
tive of the power traditionally exercised
by the States in this area _l__letoncally,
and for a considerable period of time,
subsidized custodial care in private fos-
ter homes or boarding houses ‘was the
most benign. form .of eare provided in-
competent or mentally ill persons for
whom the States assumed responsihility.
Until well into the 19th century the vast
majority of such persons were simply
restrained in poorhouses, almshouses, or
jails. - See A. Deutsch, The Mentally Ill
in.: -America- 38-54, 114-131 (2d -ed.
1949). The few States that established
Institutions for the mentally ill during
this early period were ¢oncerned primar-
ily with providiriz & more humane place
of . confinement ‘“and ' only  secondarily
with “curing” the persons sent there.

See m‘. , at 98—113
S EETR

As the trend toward state care of the
mentally ill expanded, eventually leading
to the ' present’ statu’tory schemes * for
protecting such persons the dual func-
tions of institutionalization continued to
be recognized. While one of the goals of

this “movement was “to prowde medical

treatment to those who could beneflt

from it, it wad acknowledged that ‘this

‘could not be done-in all cases and that

there was a ]arge range of mental fliness
for which no known “cure” existed, In
time, providing places for the custodial
confinement of the so-called *dependent
insane” again emerged as the major goal
of the States’ programs in this area and

‘remained so well into this century. See

id., at 228—271' D. Rothman, The Dis-
covery of the Asyium 264—295 (1971)

In short the idea that States may not
confine the mentally .ill .except for the
purpose -of providing . them with treat-
ment is of very recent origin,* and there
is no historical basis for imposing such
a limitation on state power. Analysis of
the sources of the civil eommitment pow-

-er likewise lends no support to that no-

tion. There can be little doubt that in

the exercise of its police powerja State jssa

may ¢onfine indjviduals solely to protect
society from the ~dangers of mignificant
antizoéial acty or commumcable disease.
€f. Minnesota ex rel, Pearson v. Probate

Court of ‘Ramsey County, 309 U.8., 270, -

60 S.Ct. 523, 84 L.Ed. 744 (1940),
Jacobson v. Massachusetts, 197 U.s. 11,
25-29, 25 _SCt 358, 360-362, 49 LEd
643 (1905). Addltlonally, the States are
vested with the historic parem patme
power, including the duty to protect
“persons under legal disabilities to act
for themselves.” Hawaii v. Standard
0il Co., 405 U.S. 261, 257, 92 5.Ct. 885,
888, 31 L.Ed.2d 184 {1972).  See also
Mormon Church v. United States, 136
1.8, 1, 56-58, 10 S.Ct. 792, 807-808, 34
L.Ed. 481 (1890). 'The classic example
of this role is when a State undertakes
to act as “‘the general guardian of all
infants, idiots, and lunaties.’” Hawaii
v. Standard Oil Co., supra, 405 U.S,, at
257, 92 § .Ct., at 888, quoting 3 W, Black-
stone, Commentarles *47, . :

of course, an mev1table censequence
of exercising the parens patriae power
is that. the ward’s personal freedom will
be substantially restrained, whether a

4. Bes Editorial, A New Right, 46 A.B,A.J. 516 (1060).
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guardian - is appointed to control hls
property, he is placed in the custody of a

‘private third party, or committed to an

ingtitution. Thus, however the power is

implemented, due process requires. that

it not be invoked indiscriminately., At a
minimum, a particular scheme for pro-
tection of the mentally ill must rest
upon a legislative determination that it
is compatible with the best interests of
the affected class and that its members
are unable to act for themselves. Cf.
Mormon Church v. United States, supra.
Moreover, the use of alternative forms
of protection may be motivated by dif-
ferent considerations, and the justifica-
tions for one may not be invoked to ra-
tionalize another. Cf. Jackson v, Indi-
ana, 406 U.8,, at 737-738, 92 5.Ct., at
See also American :Bar
Foundation, The Mentally Disabled and
the Law 254-255 (8. Brakel & R. Rock

ed. 1971),

However, the existence of some due
process limitations on the parens patrice
power does not justify the further con-
clusion that it may be exercised to con-
fine a mentally) ill person only if the
purpose of the confinement is treatment.
Despite many recent advances in medical
knowledge, it remains a -stubborn fact
that there are many forms of mental ill-
ness which are not understooed, . some
which are untreatable in the sense that
no effective therapy has yet been discov-
ered for them, and that rates of “cure”
are generally low.  See Schwitzgebel,
The Right to Effective Mental Treat-
ment, 62 Calif.L.Rev. 936, 041-948
(1974). There can be little responsible
debate regarding “the uncertainty of di-
agnosis in this field and the tentative-
ness of professional judgment.,” Green-
wood v. United States, 350 U.S., at 875,

5 Indeed there is eons:derable debate con-
cerning the threshold questions of what con-
stitutes “mental disease” and “treatment.”
See Szasz, The Right to Health, 57 Geo.L.J.
" 734 (1969).

8.  Indeed, respondent may have shared both
of these characteristics, -His illness, para-
noid schizophrenia, is notoriously* unsuscepti-
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76. 8.Ct., at 415. See also Ennis:& Lit-
wack, Psychiatry and the Presumption
Flipping Coins . in  the
Courtroom, 62 Calif.L.Rev. 693, 697-719
(1974).% Similarly, as. prevmusly .ob-
served, it is universally recognized. as
fundamental to effective therapy that the
patient acknowledge his iliness ‘and co-
operate with those attempting to- give
treatment; yet the failure of a large pro-
portion of mentally ill persons.to do so
is. a common phenomenon. See Katz,
supra, 36 U.ChiL.Rev, at 7_68__—,769. It
may. be that some persons in .either of
these categories,® and there may be oth-
ers, are unable to function in society
and will suffer real harm to themselves
unless provided with care in a sheltered

environment. See, e. g., Lake v. Camer-

on, 124 U.S.App.D.C.| 264, 270-271, ‘364
F.2d 657, 663664 (1966) (dissenting
opinion). At the very least, I am not
able to say that a state legislature is
powerless to make that kind of judgment.

See Greenwood v. United States, supra.

B

-Alternatively, it has been argued that
a Fourteenth. Amendment right to treat-
ment for involuntarily -confined - mental
patients derives from the fact that many
of the safeguards of the eriminal proe-
€38 are not present in civil ‘comnutment
The Court of Appeals descnbed thls the-
ory as follows '

"[A] due process rlght to treatment
* is based on the principle that when
.the three central limitations on the
government’s power to detain—that
- detention be in retribution for a spe-
cific offense; that it be limited to a
fixed term; -and that it be.permitted
after & proceeding where the funda-

ble to treatment, see Livermore, Malmquxst

& Meehl, On the Justifications for Civil Com-

mitment, 117 O.Pa.L.Rev. 75, 93, and n, 52
‘,(1968), and the reports of the Florida . State

Hospital staff which were introduced [into

evidence expressed the view that he was un-

willing to acknowledge his illness and was
" generally uncooperative, .

Jsas
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mental procedural safeguards are ob-
:served—are absent, there must be a

quid pro guo extended by the govern-.

. ment to justify confinement. And the

. quid pro quo most commonly recog-:

_nized is the provision of rehabilitative
treatment.” 493 F.2d, at 522.

To the -extent that this theory may: be’

read to permit a State to confine an in-
dividual simply because it is willing to
provide treatment, regardless of the sub-
ject's ability to function in society, it

raises the gravest of constitutional prob-'
lems, and I have no doubt the Court of
Appeals would agree on this score. Asa -
justification for a constitutional right to -
slich treatment, the quid pro quo theory

suffers from equally serious defects, " :

It is too well established to l‘equifehgx-

tended discussion that'due process is not
an inflexible concept. "Rather, its re-
quirements are determined in particular
instances by 1dent1fymg and accommo-
dating the 1nte£sts of the individual
and . society. . See, e. g., Morrizsey .
Brewer, 408 U.S. 471, 480484, 92 S.Ct.
2593, 2599-2602, 33 L.Ed.2d 484 (1972);
McNeil 'v. Director, Patuxent Institu-
tion, -407 1.8., at.249-250, 92 -8.Ct,; at
2086-2087; McKeiver v. Penns¥lvania,
403 U.S. B28, 545-565, 91 B.Ct. 1976,
1986-1991, 29 L.Ed.2d 647 (1971) (plu-
rality cpinion).. Where claims that the
State is.acting in the best interests of
an individual are said to justify reduced
procedural and substantive safeguards,
this. Court’s decisions require that they
be “cand:dly appraised.” In re Gault,
387 U.S,, at 21, 27-29, 87 8.Ct., at 1440,
1443—1445 However, in so doing judges

are not free to read their private no-’

tions of pubhc pohcy or puhllc ‘health in-
to.the Constitution. Olsen v. Nebraska
ex rel. Western Reference & Bond Ass’n.

7. This iz not to imply that I accept all of
the Court of Appeals’ conclusions regarding
the limitations upon the States’ power to de-
tain persons who commit crimes. For ex-
ample, the notion that confinement must be
“for a fixed term” is difficult to square with
the widespread practice of indeterminate

313 U.S. 236, 246-247, 61 5.Ct. 862, 865
866, 85 L.Ed. 1305 (1941)..

The gquid pro quo theory is'a sharp de-

parture from, and cannot’ coexist with,"

due - process principles. - As an initial
matter, the theory presupposes that es-
sentially the same interests are involved
in every ‘situation where a State seeks
to- confine an individual;
tion, however, Is ‘incorrect.

that assump-
It i ele-.

mentary that the justification for the-

criminal process and the unigue depriva-
tion of liberty which it can imipose re-
guires that it be invoked ‘only ‘for ‘com-

mission of a apecific offense prohibited -

by legislative enactment. See Powell v.
Texas, 392 U.S, 514, 541-544, 88 S.Ct.
2145, 2158-2160, 20 L:Ed.2d 1254 (1968)
(opinion of Black, J.).* . But it would be
ineongruous, for example,-to apply the
same limitation.when quarantine is im-
posed by the State to protect the public

from- a - highly.- communicable ' disease."

See Jacobson v. Massachusetts, 197 U. S
at 29-30, 25 8.Ct., at 362-363. . ’

A nore "troublesome feature of the
quid pro quo theory is that it’ would ele-
vate a concern for essentially procedural
safeguards into.a new substantive con-
stitutional right.® ' 'Rather than inquir-
ing whether strict standards of proof or
periodic redetermmatlon of a patient’s
condition are required in eivil confine-
ment, the theory accepta the absence of
such ‘safeguards but insists “that "the
State provide - benefits whlch, in the
view of a court are adequate “compen-
sation” for confinement.. In light of the
wide divergence of medical opinion re-
garding the' diagnosus of and proper
therapy for mental ‘abnormalities, that
prospect is especially troubling in.thig
area and cannot be squared with the
principle that “courts may not substitute

sentencing, at least where the upper limit iz a
life sentence.

8. Even advocates of a right to treatment
have criticized the guid pro guo theory on
this ground. E. g., Developments in the Law
—Civil Commitment of the Mentally I11, 87
Harv.L.Rev. 1190, 1325 n. 39 (1974).

Ass7
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for the judgments of legislators their
own understanding of the public wel-
fare,. but must instead concern them-
selves with the validity under the Con-
stitution of the methods which the legis-
lature has selected.” In re Gault, 387 U.
8., at 71, 87 8.Ct., at 1466 (Harlan, J.,
concurring and dissenting).
questions regarding the adequacy of
procedure and the power of a State to
continue particular confinements are

ultimately for the courts, aided by ex-

pert opinion to the extent that is found
helpful. But I am not persuaded that

we should abandon the traditional limi--

tations on the scope of judicial review.

C. .

“In sum, I cannot accept the reasoning
of ihe Gou_rt of ‘Appeals and can discern
no basis for equating an involuntarily

9. It should be pointed out that several issues
which the Court. has touched upon ' in -other
contexts are not involved here. As .the

Court’s opinion makes plain, this is not a

case of a person’s seeking release because he

has been confined “without ever obtaining a -

judicial determination that such confinement
iz warranted.”

2083, 2086, 32. L.Ed2d 719 (1072). Al
though respondent’s amended complaint al-
leged that his 1956 hearing before the Pinel-
las County Court was procedurally defective

and ignored various factors relating to the |

hecessity for commitment, the persons . to
whom those . allegations applied were either
not served with process or dismissed by the
District Court prior to trial, Respondent

has not sought review of the latter rulings, '

and this case does not involve the rights -of
a person in an initial eompetency or commit-
ment proceeding. Cf. Jackeon v. Indiana,

408 U.S. 715, 738, 92 S.Ct 1845, 1858, 32
Specht v. Patterson,

L.Ed.2d 435 (1972);
388 U.8. 805, 87 8.Ct. 1200, 18 L.E4.2d 326
(1967} ;  Minnesota ex rel. Pearson v. Pro-

bate Court of Ramsey County, 309 U.8. 270,

60 8.Ct. 523, 84 L.Ed. 744 (1940).

95 SUPREME COURT REPORTER

Of course,

McNeil v, Director, Petux--
ent Institution, 407 U.8. 245, 249, 92 S.Ct.

committed mental patient’s unquestioned
constitutional right not to be confined
without due procgss of law with a con-
stitutional right to treatment® Given
the present state of medical knowledge
regarding abnormal human behavior and
its treatment, few things would be more
fraught with peril than to irrevocably
condition a State’s power to protect the
mentally ill upon the providing of “such

treatment as will give [them] ajrealistic-

opportunity to be cured.” Nor can I ge-
cept the theory that a State may lawfully
confine an individual thought to need
treatment and justify that deprivation
of liberty solely by providing some treat-
ment. CQur concepts of due process would
not tolerate such a “trade-off.” Because

the Court of Appeals’ analysis could be

422 U.8. 587"
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read as authorizing those results, it

should not be followed. .

“Further, it was not alleged that 'resp‘c,'mdel_i‘t

was singled out for discriminatory treatment
by the staff of Florida State Hospital or
that patients &t that institution were denied

privileges generally available ‘to other per-

sons under commitment in Florida. = Thus,
the question whether different bases for
commitment justify differences in conditions

of confinemént is net involved in. this litiga-
tion. Cf. Jackson v. Indiana, supra 406 U.s,

at 728-730, 92 S.Ct, at 1850-1854;  Bax--

strom v, Herold, 383 U.S. 107, 8 8.Ct. 760,
15 L.Ed.2d 620 (1968),

. Finally, there was no evidence whatever '
that respondent was abused or mistreated at '

Florida State Hospital or that the failure to-

provide him with treatment aggravated his
condition. There was testimony regarding
the general quality of life at the hospital,
but the jury was not ssked to consider
whether respondent’s confinement was in ef-

fect “punishment” for being mentally ilL .

The record provides no basis for coneluding,
therefore, that respondent was denied rights
secured by

Amendments, Cf. Robinson v. ‘California,

the Eighth sand Fourteenth

370 U.8. 660, 82 8.Ct. 1417, 8 L.Ed2d 758 .

(1662).



