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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 18-A MRSA Art. 5, Pt. 5-A is enacted to read:

UNIFORM ADULT GUARDIANSHIP AND PROTECTIVE
PROCEEDINGS JURISDICTION ACT

PREFATORY NOTE

The Uniform Guardianship and Protective Proceedings Act (UGPPA),
which was last revised in 1997, is a comprehensive act addressing all aspects of
guardianships and protective proceedings for both minors and adults. The Uniform
Adult Guardianship and Protective Proceedings Jurisdiction Act (UAGPPJA) has
a much narrower scope, dealing only with jurisdiction and related issues in adult
proceedings. Drafting of the UAGPPJA began in 2005. The Act had its first
reading at the Uniform Law Commission 2006 Annual Meeting, and was
approved at the 2007 Annual Meeting.

States may enact the UAGPPJA either separately or as part of the broader
UGPPA or the even broader Uniform Probate Code (UPC), of which the UGPPA
forms a part. Conforming amendments to the UGPPA and UPC are expected to be
approved in 2009 that will facilitate enactment of the UAGPPJA by states that
have enacted the UGPPA or UPC.

The Problem of Multiple Jurisdiction

Because the United States has 50 plus guardianship systems, problems of
determining jurisdiction are frequent. Questions of which state has jurisdiction to
appoint a guardian or conservator can arise between an American state and
another country. But more frequently, problems arise because the individual has
contacts with more than one American state.

In nearly all American states, a guardian may be appointed by a court in a
state in which the individual is domiciled or is physically present. In nearly all
American states, a conservator may be appointed by a court in a state in which the
individual is domiciled or has property. Contested cases in which courts in more
than one state have jurisdiction are becoming more frequent. Sometimes these
cases arise because the adult is physically located in a state other than the adult’s
domicile. Sometimes the case arises because of uncertainty as to the adult's
domicile, particularly if the adult owns a second home in another state. There is a
need for an effective mechanism for resolving multi-jurisdictional disputes.
Avrticle 2 of the UAGPPJA is intended to provide such a mechanism.
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The Problem of Transfer

Oftentimes, problems arise even absent a dispute. Even if everyone is
agreed that an already existing guardianship or conservatorship should be moved
to another state, few states have streamlined procedures for transferring a
proceeding to another state or for accepting such a transfer. In most states, all of
the procedures for an original appointment must be repeated, a time consuming
and expensive prospect. Article 3 of the UAGPPJA is designed to provide an
expedited process for making such transfers, thereby avoiding the need to
relitigate incapacity and whether the guardian or conservator appointed in the first
state was an appropriate selection.

The Problem of Out-of-State Recognition

The Full Faith and Credit Clause of the United States Constitution requires
that court orders in one state be honored in another state. But there are exceptions
to the full faith and credit doctrine, of which guardianship and protective
proceedings is one. Sometimes, guardianship or protective proceedings must be
initiated in a second state because of the refusal of financial institutions, care
facilities, and the courts to recognize a guardianship or protective order issued in
another state. Article 4 of the UAGPPJA creates a registration procedure.
Following registration of the guardianship or protective order in the second state,
the guardian may exercise in the second state all powers authorized in the original
state's order of appointment except for powers that cannot be legally exercised in
the second state.

The Proposed Uniform Law and the Child Custody Analogy

Similar problems of jurisdiction existed for many years in the United
States in connection with child custody determinations. If one parent lived in one
state and the other parent lived in another state, frequently courts in more than one
state had jurisdiction to issue custody orders. But the Uniform Law Conference
has approved two uniform acts that have effectively minimized the problem of
multiple court jurisdiction in child custody matters; the Uniform Child Custody
Jurisdiction Act (UCCJA), approved in 1968, succeeded by the Uniform Child
Custody Jurisdiction and Enforcement Act (UCCJEA), approved in 1997. The
drafters of the UAGPPJA have elected to model Article 2 and portions of Article 1
of their Act after these child custody analogues. However, the UAGPPJA applies
only to adult proceedings. The UAGPPJA is limited to adults in part because most
jurisdictional issues involving guardianships for minors are subsumed by the
UCCIJEA.

The Objectives and Key Concepts of the Proposed UAGPPJA

Page 2 - 125L.R0678(01)-1



00O ~NOoO O b wWwN -

A PP DA BAEADOWWWWWWWWWNDNDNDNDNNMNDNNDNDNNDNNDNNNNRPERERPRPERPERPERPERPREREPR
AP OWODNPOOCDOOO~NOUOUURARW NP ODOO~NOUOULAAR W NP ODOONOOLE WDNEFEP O O

The UAGPPJA is organized into five articles. Article 1 contains
definitions and provisions designed to facilitate cooperation between courts in
different states. Article 2 is the heart of the Act, specifying which court has
jurisdiction to appoint a guardian or conservator or issue another type of protective
order and contains definitions applicable only to that article. Its principal objective
is to assure that an appointment or order is made or issued in only one state except
in cases of emergency or in situations where the individual owns property located
in multiple states. Article 3 specifies a procedure for transferring a guardianship or
conservatorship proceedings from one state to another state. Article 4 deals with
enforcement of guardianship and protective orders in other states. Article 5
contains an effective date provision, a place to list provisions of existing law to be
repealed or amended, and boilerplate provisions common to all uniform acts.

Key Definitions (Section 201)

To determine which court has primary jurisdiction under the UAGPPJA,
the key factors are to determine the individual's "home state” and "significant-
connection state.” A "home state™ (Section 201(a)(2)) is the state in which the
individual was physically present, including any period of temporary absence, for
at least six consecutive months immediately before the filing of a petition for a
protective order or appointment of a guardian. If the respondent was not
physically present in a single state for the six months immediately preceding the
filing of the petition, the home state is the place where the respondent was last
physically present for at least six months as long as such presence ended within
the six months prior to the filing of the petition. Section 201(a)(2). Stated another
way, the ability of the home state to appoint a guardian or enter a protective order
for an individual continues for up to six months following the individual's physical
relocation to another state.

A "significant-connection state," which is a potentially broader concept,
means the state in which the individual has a significant connection other than
mere physical presence, and where substantial evidence concerning the individual
is available. Section 201(a)(3). Factors that may be considered in deciding
whether a particular respondent has a significant connection include:

« the location of the respondent's family and others required to be notified of
the guardianship or protective proceeding;

 the length of time the respondent was at any time physically present in the
state and the duration of any absences;

 the location of the respondent’s property; and

» the extent to which the respondent has other ties to the state such as voting
registration, filing of state or local tax returns, vehicle registration, driver's
license, social relationships, and receipt of services. Section 201(b).
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A respondent in a guardianship or protective proceeding may have
multiple significant-connection states but will have only one home state.

Jurisdiction (Article 2)

Section 203 is the principal provision governing jurisdiction, creating a
three-level priority; the home state, followed by a significant-connection state,
followed by other jurisdictions:

« Home State: The home state has primary jurisdiction to appoint a guardian
or conservator or issue another type of protective order.

« Significant-connection State: A significant-connection state has
jurisdiction to appoint a guardian or conservator or issue another type of
protective order if on the date the petition was filed:

 the respondent does not have a home state or the home state has
declined jurisdiction on the basis that the significant-connection
state is a more appropriate forum; or

+ the respondent has a home state, a petition for an appointment or
order is not pending in a court of that state or another significant-
connection state, and, before the court makes the appointment or
issues the order (i) a petition for an appointment or order is not
filed in the respondent's home state; (ii) an objection to the court's
jurisdiction is not filed by a person required to be notified of the
proceeding; and (iii) the court in this state concludes that it is an
appropriate forum under the factors set forth in Section 206.

« Another State: A court in another state has jurisdiction if the home state
and all significant-connection states have declined jurisdiction because the
court in the other state is a more appropriate forum, or the respondent does
not have a home state or significant-connection state.

Section 204 addresses special cases. Regardless of whether it has
jurisdiction under the general principles stated in Section 203, a court in the state
where the respondent is currently physically present has jurisdiction to appoint a
guardian in an emergency, and a court in a state where a respondent's real or
tangible personal property is located has jurisdiction to appoint a conservator or
issue another type of protective order with respect to that property. In addition, a
court not otherwise having jurisdiction under Section 203 has jurisdiction to
consider a petition to accept the transfer of an already existing guardianship or
conservatorship from another state as provided in Article 3.

The remainder of Article 2 elaborates on these core concepts. Section 205
provides that once a guardian or conservator is appointed or other protective order
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is issued, the court's jurisdiction continues until the proceeding is terminated or
transferred or the appointment or order expires by its own terms. Section 206
authorizes a court to decline jurisdiction if it determines that the court of another
state is a more appropriate forum, and specifies the factors to be taken into account
in making this determination. Section 207 authorizes a court to decline jurisdiction
or fashion another appropriate remedy if jurisdiction was acquired because of
unjustifiable conduct. Section 208 prescribes additional notice requirements if a
proceeding is brought in a state other than the respondent's home state. Section
209 specifies a procedure for resolving jurisdictional issues if petitions are
pending in more than one state. The UAGPPJA also includes provisions regarding
communication between courts in different states, requests for assistance made by
a court to a court of another state, and the taking of testimony in another state.
Sections 104-106.

Transfer to Another State (Article 3)

Article 3 specifies a procedure for transferring an already existing
guardianship or conservatorship to another state. To make the transfer, court
orders are necessary from both the court transferring the case and from the court
accepting the case. The transferring court must find that the incapacitated or
protected person is physically present in or is reasonably expected to move
permanently to the other state, that adequate arrangements have been made for the
person or the person's property in the other state, and that the court is satisfied the
case will be accepted by the court in the other state. To assure continuity, the court
in the transferring state cannot dismiss the local proceeding until the order from
the state accepting the case is filed with the transferring court. To expedite the
transfer process, the court in the accepting state must give deference to the
transferring court's finding of incapacity and selection of the guardian or
conservator. Much of Article 3 is based on the pioneering work of the National
Probate Court Standards, a 1993 joint project of the National College of Probate
Judges and the National Center for State Courts.

Out of State Enforcement (Article 4)

To facilitate enforcement of guardianship and protective orders in other
states, Article 4 authorizes a guardian or conservator to register these orders in
other states. Upon registration, the guardian or conservator may exercise in the
registration state all powers authorized in the order except as prohibited by the
laws of the registration state.

International Application (Section 103)

Section 103 addresses application of the Act to guardianship and protective
orders issued in other countries. A foreign order is not enforceable pursuant to the
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registration procedures under Article 4, but a court in the United States may
otherwise apply the Act as if the foreign country were an American state.

The Problem of Differing Terminology

States differ on terminology for the person appointed by the court to
handle the personal and financial affairs of a minor or incapacitated adult. Under
the UGPPA and in a majority of American states, a "guardian” is appointed to
make decisions regarding the person of an "incapacitated person;" a "conservator"
is appointed in a "protective proceeding” to manage the property of a "protected
person.” But in many states, only a "guardian” is appointed, either a guardian of
the person or guardian of the estate, and in a few states, the terms guardian and
conservator are used but with different meanings. The UAGPPJA adopts the
terminology used in the UGPPA and in a majority of the states. An enacting state
that uses a different term than "guardian" or "conservator" for the person
appointed by the court or that defines either of these terms differently than does
the UGPPA may, but is not encouraged to, substitute its own term or definition.
Use of common terms and definitions by states enacting the Act will facilitate
resolution of cases involving multiple jurisdictions.

The Drafting Committee was assisted by numerous officially
designated advisors and observers, representing an array of organizations. In
addition to the American Bar Association advisors listed above, important
contributions were made by Sally Hurme of AARP, Terry W. Hammond of the
National Guardianship Association, Kathleen T. Whitehead and Shirley B.
Whitenack of the National Academy of Elder Law Attorneys, Catherine Anne
Seal of the Colorado Bar Association, Kay Farley of the National Center for State
Courts, and Robert G. Spector, the Reporter for the Joint Editorial Board for
Uniform Family Laws and the Reporter for the Uniform Child Custody
Jurisdiction and Enforcement Act (1997).

PART 5-A

UNIFORM ADULT GUARDIANSHIP AND PROTECTIVE PROCEEDINGS
JURISDICTION ACT

SUBPART 1
GENERAL PROVISIONS

General Comment
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Article 1 contains definitions and general provisions used throughout the
Act. Definitions applicable only to Article 2 are found in Section 201. Section 101
is the title, Section 102 contains the definitions, and Sections 103-106 the general
provisions. Section 103 provides that a court of an enacting state may treat a
foreign country as a state for the purpose of applying all portions of the Act other
than Article 4, Section 104 addresses communication between courts, Section 105
requests by a court to a court in another state for assistance, and Section 106 the
taking of testimony in other states. These Article 1 provisions relating to court
communication and assistance are essential tools to assure the effectiveness of the
provisions of Article 2 determining jurisdiction and in facilitating transfer of a
proceeding to another state as authorized in Article 3.

§5-511. Short title

This Part may be known and cited as "the Uniform Adult Guardianship and
Protective Proceedings Jurisdiction Act."”

Comment

(This is Section 101 of the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act.)

The title to the Act succinctly describes the Act's scope. The Act applies
only to court jurisdiction and related topics for adults for whom the appointment
of a guardian or conservator or other protective order is being sought or has been
issued.

The drafting committee elected to limit the Act to adults for two reasons.
First, jurisdictional issues concerning guardians for minors are subsumed by the
Uniform Child Custody Jurisdiction and Enforcement Act (1997). Second, while
the UCCJEA does not address conservatorship and other issues involving the
property of minors, all of the problems and concerns that led the Uniform Law
Commission to appoint a drafting committee involved adults.

85-512. Definitions

As used in this Part, unless the context otherwise indicates, the following terms have
the following meanings.

(a). "Adult" means an individual who has attained 18 years of age.
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(b). "Conservator" means a person appointed by the court to administer the property
of an adult, including a person appointed under Part 4.

(c). "Guardian" means a person appointed by the court to make decisions regarding
the person of an adult, including a person appointed under Part 3.

(d). "Guardianship order" means an order appointing a quardian.

(e). "Guardianship proceeding" means a judicial proceeding in which an order for the
appointment of a guardian is sought or has been issued.

(f). "Incapacitated person" means an adult for whom a guardian has been appointed.

(). "Party" means the respondent, petitioner, guardian, conservator or any other
person allowed by the court to participate in a quardianship or protective proceeding.

(h). "Person," except in the term "incapacitated person" or "protected person,"
means: an _individual; corporation; business trust; estate; trust; partnership; limited
liability company; association; joint venture; public corporation; government or
governmental subdivision, agency or instrumentality; or any other legal or commercial

entity.

(i). "Protected person"” means an adult for whom a protective order has been issued.

(j). "Protective order" means an order appointing a conservator or other order related
to management of an adult's property.

(k). "Protective proceeding" means a judicial proceeding in which a protective order
is sought or has been issued.

(). "Record" means information that is inscribed on a tangible medium or that is
stored in an electronic or other medium and is retrievable in perceivable form.

(m). "Respondent” means an adult for whom a protective order or the appointment of
a guardian is sought.

(n). "State" means a state of the United States, the District of Columbia, Puerto Rico,
the United States Virgin Islands, a federally recognized Indian tribe or any territory or
insular possession subject to the jurisdiction of the United States.

Comment

(This is Section 102 of the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act.)

The definition of "adult" (paragraph (1)) would exclude an emancipated
minor. The Act is not designed to supplant the local substantive law on
guardianship. States whose guardianship law treats emancipated minors as adults
may wish to modify this definition.
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Three of the other definitions are standard uniform law terms. These are
the definitions of "person™ (paragraph (8)), "record” (paragraph (12)), and "state"
(paragraph (14)). Two are common procedural terms. The individual for whom a
guardianship or protective order is sought is a "respondent” (paragraph (13)). A
person who may participate in a guardianship or protective proceeding is referred
to as a "party" (paragraph (7)).

The remaining definitions refer to standard guardianship terminology used
in a majority of states. A "guardian™ (paragraph (3)) is appointed in a
"guardianship order" (paragraph (4)) which is issued as part of a "guardianship
proceeding™ (paragraph (5)) and which authorizes the guardian to make decisions
regarding the person of an "incapacitated person" (paragraph (6)). A "conservator"
(paragraph (2)) is appointed pursuant to a “protective order” (paragraph (10))
which is issued as part of a "protective proceeding™ (paragraph (11)) and which
authorizes the conservator to manage the property of a "protected person™

(paragraph (9)).

In most states, a protective order may be issued by the court without the
appointment of a conservator. For example, under the Uniform Guardianship and
Protective Proceedings Act, the court may authorize a so-called single transaction
for the security, service, or care meeting the foreseeable needs of the protected
person, including the payment, delivery, deposit, or retention of property; sale,
mortgage, lease, or other transfer of property; purchase of an annuity; making a
contract for life care, deposit contract, or contract for training and education; and
the creation of or addition to a suitable trust. UGPPA (1997) 8412(1). It is for this
reason that the Act contains frequent references to the broader category of
protective orders. Where the Act is intended to apply only to conservatorships,
such as in Article 3 dealing with transfers of proceedings to other states, the Act
refers to conservatorship and not to the broader category of protective proceeding.

The Act does not limit the types of conservatorships or guardianships to
which the Act applies. The Act applies whether the conservatorship or
guardianship is denominated as plenary, limited, temporary or emergency. The
Act, however, would not ordinarily apply to a guardian ad litem, who is ordinarily
appointed by the court to represent a person or conduct an investigation in a
specified legal proceeding.

Section 102 is not the sole definitional section in the Act. Section 201
contains definitions of important terms used only in Article 2. These are the
definitions of "emergency" (Section 201(1)), "home state™ (Section 201(2)), and
"significant-connection state™ (Section 201(3)).
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85-513. International application of Part

A court of this State may treat a foreign country as if it were a state for the purpose of
applying this subpart and subparts 2, 3 and 5.

Comment

(This is Section 103 of the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act.)

This section addresses application of the Act to guardianship and
protective orders issued in other countries. A foreign order is not enforceable
pursuant to the registration procedures of Article 4, but a court in this country may
otherwise apply this Act to a foreign proceeding as if the foreign country were an
American state. Consequently, a court may conclude that the court in the foreign
country has jurisdiction because it constitutes the respondent's "home state” or
"significant-connection state” and may therefore decline to exercise jurisdiction on
the ground that the court of the foreign country has a higher priority under Section
203. Or the court may treat the foreign country as if it were a state of the United
States for purposes of applying the transfer provisions of Article 3.

This section addresses similar issues to but differs in result from Section
105 of the Uniform Child Custody Jurisdiction and Enforcement Act (1997).
Under the UCCJEA, the United States court must honor a custody order issued by
the court of a foreign country if the order was issued under factual circumstances
in substantial conformity with the jurisdictional standards of the UCCJEA. Only if
the child custody law violates fundamental principles of human rights is
enforcement excused. Because guardianship regimes vary so greatly around the
world, particularly in civil law countries, it was concluded that under this Act a
more flexible approach was needed. Under this Act, a court may but is not
required to recognize the foreign order.

The fact that a guardianship or protective order of a foreign country cannot

be enforced pursuant to the registration procedures of Article 4 does not preclude
enforcement by the court under some other provision or rule of law.

§5-514. Communication between courts

(a). A court of this State may communicate with a court in another state concerning a
proceeding arising under this Part. The court may allow the parties to participate in the
communication. Except as otherwise provided in subsection (b), the court shall make a
record of the communication. The record may be limited to the fact that the
communication occurred.
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(b). Courts may communicate concerning schedules, calendars, court records and
other administrative matters without making a record.

Comment

(This is Section 104 of the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act.)

This section emphasizes the importance of communications among courts
with an interest in a particular matter. Most commonly, this would include
communication between courts of different states to resolve an issue of which
court has jurisdiction to proceed under Article 2. It would also include
communication between courts of different states to facilitate the transfer of a
guardianship or conservatorship to a different state under Article 3.
Communication can occur in a variety of ways, including by electronic means.
This section does not prescribe the use of any particular means of communication.

The court may authorize the parties to participate in the communication.
But the Act does not mandate participation or require that the court give the
parties notice of any communication. Communication between courts is often
difficult to schedule and participation by the parties may be impractical. Phone
calls or electronic communications often have to be made after-hours or whenever
the schedules of judges allow. When issuing a jurisdictional or transfer order, the
court should set forth the extent to which a communication with another court may
have been a factor in the decision.

This section includes brackets around the language relating to whether a
record must be made of any communication with the court of the other state. As
indicated by the Legislative Note to this section, the language is bracketed because
of a concern in some states that a legislative enactment directing when a court
must make a record in a judicial proceeding may violate the doctrine on separation
of powers. The language is not bracketed because the drafters concluded that the
making of a record is not important. Rather, if concerns about separation of
powers lead to the deletion of the bracketed language, the enacting state is
encouraged to achieve the objectives of the bracketed language by promulgating a
comparable provision by judicial rule.

This section does not prescribe the extent of the record that the court must
make, leaving that issue to the court. A record might include notes or transcripts of
a court reporter who listened to a conference call between the courts, an electronic
recording of a telephone call, a memorandum summarizing a conversation, and
email communications. No record need be made of relatively inconsequential
matters such as scheduling, calendars, and court records.
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Section 110 of the Uniform Child Custody Jurisdiction and Enforcement
Act (1997) addresses similar issues as this section but is more detailed. As is the
case with several other provisions of this Act, the drafters of this Act concluded
that the more varied circumstances of adult guardianship and protective
proceedings suggested a need for greater flexibility.

§5-515. Cooperation between courts

(a). In a guardianship or protective proceeding in this State, a court of this State may
request the appropriate court of another state to do any of the following:

(1). Hold an evidentiary hearing;

(2). Order a person in that state to produce evidence or give testimony pursuant to
procedures of that state;

(3). Order that an evaluation or assessment be made of the respondent;

(4). Order any appropriate investigation of a person involved in a proceeding;

(5). Forward to the court of this State a certified copy of the transcript or other record
of a hearing under paragraph (1) or any other proceeding, any evidence otherwise
produced under paragraph (2) and any evaluation or assessment prepared in
compliance with an order under paragraph (3) or (4);

(6). Issue any order necessary to ensure the appearance in the proceeding of a person
whose presence is necessary for the court to make a determination, including the
respondent or the incapacitated person or protected person;

(7). Issue an order authorizing the release of medical, financial, criminal or other
relevant information in that state, including protected health information as defined in
45 Code of Federal Regulations, Section 160.103, as amended.

(b). If a court of another state in which a guardianship or protective proceeding is
pending requests assistance of the kind provided in subsection (a), a court of this State
has jurisdiction for the limited purpose of granting the request or making reasonable
efforts to comply with the request.

Comment

(This is Section 105 of the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act.)

Subsection (a) of this section is similar to Section 112(a) of the Uniform
Child Custody Jurisdiction and Enforcement Act (1997), although modified to
address issues of concern in adult guardianship and protective proceedings and
with the addition of subsection (a)(7), which addresses the release of health
information protected under HIPAA. Subsection (b), which clarifies that a court
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